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* arrived at the fourth and laſt braucir 
of tb commentaries ; which treats of public 
was, or crimes and nent. For we thay 
remenaber that, a ie EY bf the recs, J 
Jing we”, 1 were divided into two forts of ſpecies; | _ 
the ene frimate, and the other pablic: Private wrongs, which arg —_ 
frequoanhy waned Civil injurics, were the ſubject of that entire & 4 
buck - we ave now therefore, Lftly, to procecd to the conlide- | 

Tatum ef pablir wrongs, or crimes and milllemeſhors ; with 

the ancans of them prevention and ' th the pariliit 

of whack abject I thall confider, * lace, the general 
of commuttrg cranes ; thirdly, their Dre! —_— guilt, 


Ver IV, | * 3 | : | 28 
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as principals or accefforzes ; 
4 ; ri. the fererall ſperirs 
pumiſhment anncxcd | CRF hn ie of 


Tur knowlege of which 
0 this branch of jurifprademce , I 

adjuſts to it it — - utroſt 

— . — = of the — 

importance * e Far (as 2 very great 


conclude, that he other 
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— It ſhould be founded upon principles 
uniform, and unwcrfal ; and always con- 
be ory mg nap homage che 
humanity, and the indelible righus of mankind > though it 
ſometimes ( provided there be no of theſe crernal 
ing to the local or occafional necefirties of the flate which it is 
meant to And yet, cither from 2 want of attention to 
theſe principles in the firft cuncoctiom of the h, and adopung 
F 
Rr 
various revolutions of government; from ping 2 fling eff 
cacy to ſanctions that were intended to be temporary, and made 
(as lord Bacon exprefics it) merely upon the fpur of the occafion ; 
or from, laftly, too haſtily employing ſuch mcans 2s arc greatly 
diſproportionate to their end, in order to cheek the progrefs of 
ſome very prevalent offence; from ſome, or from all. of theſe canes 
it hath that the criminal E i every country of 
Europe more rude and imperſect than the cini. I ſhall not here 
of other nations; the inhumanity and miſtaken policy of which 
own. But cven with us in where our crown-law is 
with juſtice ſuppoſed to be more nearly advanced to perfection: 
unccrtain and arbitrary; where 2B] our accuſations arc public, 
and our trials in the face of the world ; where torture is un- 
againſt whom he can form no cxccption mar cven 2 perſonal 
diſlike ; — cven here we ſhall ty fand room to remark 
Theſe have chicfly ariſen from too | adherence to 
ſome rules of the anticnt common law, when the reaſons have 
ceaſed upon which thoſe rules were founded ; from not — 


A 
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ins 
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ing ſuch of the old penal laws as are either obſeleto or abſurd: 
m tao little care and attention in framing and paſſing 
new ones..” Ihe enacting of penalties, to which a whole nation 
ſhall be ſabjeRt, ought not to be left as a matter of indifference 
w the paſſians gr. intereſts. of a few, whe upon temporary mo- 
tives. may prefer or ſupport ſuch a bill; but be calmly and ma- 
tureiy © by perſons, who know what the law 
has already made to remedy. the miſchief complained of, who 
can from experience foreſee the probable conſequences of thoſe 
whach, are; now propoſed, and who will. judge without paſſion: 
ern the evil. It is never uſual 

the houſe of pecrs even to read a private bill, which may 


4 


ae the property of an individual, without firſt referring it to 
forme: of the. learned. judges, and hearing their report thercon ©. 
And farcly equal precaution. is neceſſary, when laws are to be 
and 


cfitabliſhed, which may affect the property, the liberty, 
a oh, eee Had fuch a reference taken 
| Bbce, it is. impoſſible: that, in the eighteenth century it could 
cer have been made a capital crime, to break down (however 
makciouſly) the mound of a fiſhpond, whereby any fiſh ſhall 
re; or to. cut down. a. cherry tree in an orchard”. Were 
Sire appointed. but once in an hundred years to re- 
vii i criminal law, it could not have continued to this hour 
> pe mn je OO OT ee: 


os apts oa ls oath 3 3 
never. inflicted, are hardly. known to be lau by the. public - 


bus that rather aggravates the miſchicf, by laying a ſnare for 
the um. Let they cannot but occur to the obſervation of 
any onc.. who hath undertaken the taſk of examining the great 
cathnes of: the, Engliſh law, and tracing them up to their 
prinaples : n of ſack, a-one. 16. hint them. with. 


"© Sex VoE IE p. 345. + 9 ut 5 Eliz; c. 20. 
len-. . 1755 | 


— 


decency 
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decency to thoſe, whoſe abilities and ſtations enable them to 
apply the remedy. Having therefore premiſed this apology for 
ſome of the enſuing remarks, which might otherwiſe ſeem to 
favour of arrogance, I proceed now to conſider (in the furſt 
place) the general nature of crimes. 


IL A CRIME, or miſdemeſnor, is an act committed, or 

omitted, in violation of a public law, either forbidding or com- 
manding it. This general definition comprehends both crimes 
and miſdemeſnors; which, properly ſpeaking, are mere ſyno- 
nymous terms: though, in common uſage, the word, <«* crimes,” 
is made to denote ſuch offences as are of a deeper and more a- 
trocious dye; while ſmaller faults, and omiſſions of leſs conſe- 
CT OI oe OO e 


e ee vi ga anni} Gd e u 
and miſdemeſnors from civil injuries, ſeems principally to con- 
faſt in this: that private wrongs, or civil injuries, are an in- 
fringement or privation of the civil rights which belong to in- 
dividuals, confidered merely as individuals; public wrongs, or 
crimes and miſdemeſnors, are a breach and violation of the pub- 
lic rights and duties, due to the whole community, conſidered 
as 2 community, in it's ſocial aggregate As if I de- 
tain a field from another man, to which tic Iaw ho gfeen fm 
a Tight, this is a civil injury, and not 4 crime ; for here only 
the right of an individual is concerned, and it is immaterial to 
the public, which of us is in poſſeſſion of the land: but trea- 
ſon, murder, and robbery are properly ranked among crimes ; 
ſince, befides the injury done to individuals, they ftrike at the 
very being of ſocicty ; which cannot poſſibly ſubſiſt, where ac- 
tions of this fort are ſuffered to eſcape with impanity 


- In all: cafes: the crime includes an anjiily': r 
feace is u a private wrong, and ſomewhat more; it affects 
the individual, and it likewiſe affects the community. Thus 

treaſon - 


. 
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treaſon in imagining the king's death involves in it conſpiracy 
againſt an individual, which is alſo a civil injury: but as this 
ſpecics of treaſon in it's conſequences principally tends to the. 
diſſolution of and the deſtruction thereby of the 
order and peace of focicty, this denominates it a crime of the 
higheſt magnitude. Murder is an injury to the life of an indi- 
vidual ; but the law of focicty conſiders principally the loſs 
which the ſtate ſuſtains by being deprived of a member, — 
Robbery may be confidered in the fame view: 2 
prevate property; but, were that all, a civil ſatisfaction in da- 
mages might atone for it: the public miſchicf is the thing, for 
the prevention of which our laws have made it a capital offence. 
In theſc groſs and atrocious injuries the private wrong is ſwal- 
lowed up in the public : . 
ſatisfaction to the individual ; the ſatisfaction to the community 
being ſo very great. And indeed, as the public crime is not 
otherwiſe avenged than by fogfciture of life and property, it is 
afterwards to make any reparation for the private 
wrong; Which can only be had from the body or goods of the 
But there are crimes of an inferior nature, in which 
the public puniſhment is not ſo ſevere, but it affords room for 
a private compenſation alſo : and herein the diſtinQion of crimes. 
from-civil injurics is very apparent. For inſtance; in the caſe 
af battery, or beating another, the aggreſſor may be indicted 
TIE ̃ ꝰ ꝰ rg Co Cnr Ho putt poges.. 
of treſpaſs for the injury, OC. 
recover 2 civil ſatisfaction in damages. So alſo, in caſe of a 
public nuſance, as digging. a ditch acroſs a highway, this is 

by indictment, as a common offence to the whole 
kingdom and all his majcſty's ſubjects: but if any individual 
ſuſtains any ſpecial damage thereby, as laming his horſe, break- 
23 or che like, e e 
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1 = wdll forthe private injury, as for 


Uros the whole we may obſerve, that in taking cognizance 
of all wrongs, or unlawful acts. the law has a double view : 
E — 
manner of doing which was the object of our enquiries in the 
book of theſe commentaries : but alſo to ſecure to 
the public the bencfit of ſocicty, by preventing or puniſhing 
every breach and violation of thoſe laws, which the fovercign. 
power has thought proper to eſtabliſh, for the government and 
— ona re owes 


II. Taz nature of crimes and miſdemeſwors in general being 
thus aſcertained and diſtinguiſhed, I proceed in the next place. 
to confider the general nature of pu ,t which are evils or 
inconveniences conſequent upon crimes and miſdemeſnors; be- 
ing deviſed, denounced, and iĩnflicted by human laws, in con- 
ſequence of diſobedience or mifbchaviour in thoſe, to ; 
whoſe conduct ſuch laws were made. And herein: 

human puniſhment. 


. of Gunmen gualticntar; or: the right of; 
the temporal legiſlator to ibflit diſcretionary penaltics for crimes; 
and miſdemeſnors*. It is clear, that the right of puniſhing: 
crimes againſt the law of nature, as murder and the like, is in 
a ſtate of mere nature veſtcd in every individual. For it muſt: 
be veſted in ſomebody ; otherwiſe the laws of nature would be 
vain and fruitlcſs, if none were empowered to put them in: 
execution : and if that power is veſted in any one, it muſt alſo 
be veſted in al mankind ; fince all are by nature equal. Whereof: 


| > See Grotius, SLA WAL Puffcadorf, L. of Nat. and N. b.8. c. 3. 
4 | | t. A 
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en mutderer Coin de i Ginfble, chit we God! fic * * 
prefling his apprehenſions, that whoever ſhould find him would 
flay him. In a ſtate of ſociety this right is transferred from in- 
Sa thi e e whereby men are prevented 
from being judges in their -own cauſes, which is one of the 
evils that civil government was intended to Whatever 
power therefore individuals had of puniſhing offences againſt the 
law, of nature, that is now veſted in the alone ; who 
bears the ſword of juſtice by the conſent of the whole commu- 
nity. And to this precedent natural power of individuals muſt 
be referred that right, which ſome have argued to belong to 
every ſtate, (though, in fact, never exerciſed by any) of puniſh- 
ing not only their own ſubjects, but alſo foreign embaſſadors, 
even with death itſelf; , eee ep not indeed 
the municipal laws of the country, but againſt the di- 
vine laws of nature, ane fake orig 
lines: fer dir guilt”. 3 


JFF which arc 
only mala prolibita, and not mala iz ſe.; the temporal magiſ- 
trate is alſo empowered to inflict coercive for fuch 
tranſgreſſions : and this by the conſent of individuals ; who, in 
forming ſocieties, did either tacitly or expreſſly inveſt the fove- - 
reign power with a right of making laws, and of enforcing 
obedience to them 3 made, by exerciſing, upon their non- 
obſervance, ſeverities adequate to the evil. —— 
therefore of puniſhing ſuch criminals is founded upon this prin- 
ciple, that the law by which they ſuffer was made by their own 
conſent; it is part of the original contract into which they en- 


tered, when firſt they engaged in ſociety; it was calculated for, 
and has long contributed to, e 


TAI s right es SG thus conferred by univerſal con- 
ſent, gives. to the ſtate exactly the fame power, and no more, 
over all it's members, as each individual member had naturally 


| Gen. iv. 14. k See Vol. I. pag. 254- 
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over himſelf or others. Which has occafioned fome to doubt, 


how far a human legiſlature ought to inflict capital paniſhanents 
for pofreve offences; offences againſt the municipal law only, 
and not againſt the law of nature; fince no individeal has, na- 
torally, a power of infliting death upon himſdf or others for 

= ith 2 2 
in 4 inflicted the 
auf of tance, Ty the proceps delivered 0 Nook, tice com. 
mon anceſtor and , < whoſo ſheddeth man's blood, 
10 by man ſhall his blood be ſhed.” In other inſtances they are 
inflicted after the example of the creator, in his code of 
laws for the of the Jewiſh republic; as in the caſe of 
out ſuch expreſs warrant or example, at the will and diſcretion 
of the human le as for forgery, for robbery, and fornc- 
times for offences of a lighter kind. Of theſe we are princi- 
pally to ſpeak: as theſe crimes are, none of them, offences 
 againft natural, but only againſt ſocial, rights; not even 
itſelf, unlcfs it be a robbery from one's perſon : all others being 
an infringement of that right of property, which, as we have 
formerly ſeen, e 
rr „ 


Wente n Ba e e 
Human inftitution, is thus juſtified by that great and good man, 
fir Matthew Hale -: «when offences grow enormous, enormous, frequent, | 

< and dangerous to 4 kingdom of Rate, deſtraQive or | 

« pernicious to civil ſocieties, and do the great inſecurity 3 
danger of the kingdom or it's inhabitants, ſevere puniſhment 

and even death itſelf is neceflary to Be annexed to laws in 
many cafes by the prudemd of lawgivers.” © It is therefore the 

enormity,” or dangerous tendency, of the crime, that alone n 
eee 


» Gen. ix. 6. | * 1 Bal. C. A ae: © 
® Book IT. ch. 1, r f. * 1 
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commits. it. It is not it's frequency only, or the difficulty of 


otherwiſe preventing it, that will excuſe our attempting to pre- 


vent it by 2 wanton 
end of puniſhmen 


4 


f TM 
Fer 


: 
: 


empire. 5. 220. 


2 E 
Grand inflrotiions for framing a new code of Laws for the Ruſſian 
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fach a Law to the diftates of conſcience and humanity- - To ſhed 
the blood of our fellow cxcature is a matter that requires the 
greateſt deliberation, and che fulleſt conviction of our own au- 
thority : for life is the immediate gift of God to man ; which 
neither he can refign, nor can it be taken from him, unleſs by 
the command or permiſſion of him who gave it; cather exprefily 
—— CC eee 


... dere ct do Late, 
ture in any country to inforce it's own laws by the death of 
. though perſons of ſome abilities. have daubted 
it; but only to ſuggeſt a few hints for the conſideration of ſuch 
25 are, or may hereafter become, legiſlators. When a queſtion 
ariſes, 'whether, death may be lawfully inflited for this or that 
tranſgreffion, the. wiſdom of the laws muſt decide it: and to 
this public judgment or decifion all privato judgments muſt 
ſubmit ; elſe there is an end of the firſt principle of all ſociety 
and government. The guilt of blood, if any, muſt lic at their 
doors, who mifinterpret the extent of their warrant ; and not 
at the doors of the ſubject, who is bound to receive the inter- 


——— r 


* Gain thn end, or final conſe of hnmes puaifumrace. 
This is not by way of atonement or cxpiation for the crime 
committed ; for that muſt be left to the juſt determination of 
the ſupreme being: but as a precaution againſt future offences 
of the fame kind. This is effected three ways: either by the 
amendment of the offender himſelf; for which purpoſc all cor- 
poral puniſhments, fines, and temporary exile or i 
are inflicted - or, by deterring others by the dread of his ex- 
angle foam effcading in the Hike way. 20: Sep, (as Tully 
- < expreſſes it) ad ta, metus ad omnes perveniat ;” which 
| gives riſe to all ignominious puniſhments, and to ſuch execu- 
Sous of Jules. as 207 apen 2nd popiies Ry 1 
n | e . ; 

B 2 the 


and, of preventing — — 
by each of theſc three of puniſhment. The public pains 
equal ſecurity, whether the offender himſclf be amended by 
wholfome correction; or whether he be diſabled from doing any 
farther harm: and if the penalty fails of both theſe effefts, 2s 
it may do, ftill the terror of his example remains as a warning 
to other citizens. The method however of inflicting punaſh- 
ere eee eee 
it is meant to ſerve, and by no means to excecd_it : therefore 
the pains of death, and perpetual diſability by cxile, flavery, or 
impriſaament, ought never to be inflicted, but when the of- 
fendcr appears incorrigeble - which may be cither from 
a repetition of minuter offences; or from the of 
forme ane crune of deep malignity, which of itſelf demonſtrates 
a difpoftion without hope or probability of amendment: and 
in fuck caſes it would be cructty to the public, to defer the p- 
— Gon wy rg . 


. e ee ns ne pla e From what 
has been obſerved in the former articles we may colle&, that 
the quantity of puniſhment can never be abſolutely determined 
by any ſtanding invariable rule; but it muſt be left to the arbi- 
tration of the to inflict ſach penaltics as are warranted 
. WaiFLotioay, n 
Y r | 

never be in all cakes an djccjuate os re 
ment. In ſome caſes indeed it ſeems to be dictated by natural 


reaſon; as in the caſe of conſpiracies to do an injury, or falſe 
4 | = ET ſati 


r 
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" his own in return. Beides, there are 
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accuſations of the innocent: to which we may add that law of 
the Jews and Egyptians, mentioned by Joſcphas and Diodoras 
Saculus, that whocver without fufficicnt canſe was found wth 
take it. But, in general, the difference of perſons, place Ge: 
or other circumſtances, may cahancc or n 
the offence ; and in ſuch caſcs retaliation can never be 2 
meaſure of juſtite. If 2 nobleman firikes a ll nan 
kind will fee, that if a court of juſtice awands 2 return of the 
blow, it is more than a juſt compenſation. On the other hand, 
cctaliation may ſometimes be too cafy a fentence ; as, if 2 man 
maliciouſly ſhould put out the remaining eye of him who had 
loſt one before, it is too flight a puniſhment for the manner to 
loſe only one of his: and therefore the law of the Locrians. 
winch demanded an eye for an eye, was in this inftance juds- 
couſly altered; by decreeing, in imitation of Solon's laws", that 
he who ſtruck out the eye of a one-cycd man, ſhould lo both 
very many cramies, that 
will in no ſhape admit of theſe without mamfcit ab- 
fardity and wickedneſs. Theft cannot be puniſhed by theft, 
defamation by defamation, forgery by forgery,” adultery by adul- 
tery, and the like. And we may add, that thoſe inflances, 
wherein retaliation appears to be uſcd, even by the divine 22 
do not really proceed upon the rule of cxat retribu- 
by doang to the criminal the fame hurt he his done to his 
neighbour, and no more; but this correſpondence between the 
crime and puniſhment is barely a conſequence from fome other 
Principle. Death is ordered to be puniſhed with death 5 not 
becauſc one is equivalent to the other, for that would be pra- 
tion, and not puniſhment. Nor is death ae an equivalent 
for death: the execution of a needy alain is 2 poor 
Gtisfation for the murder of 2 nobleman in the bloom of his 
— Bat the reaſon upon which this ſentence is 


Gems wo be that this i the hight penale char man cn 2a, 


M Fett. Ant. b.1. c. 26. 
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and tends moſt to the ſecurity of the world ; by removing one 


2 dreadful example to de- 
wer others: fo that cven this grand inftance proceeds upon other 
principles than thoſe of retaliation. And truly, if any mcafare 
of puniſhment is to be taken from the damage faſtamed by the 
fadferer, the puniſhment ought rather to cxcoed than equal the 
injury : fince it ſeems contrary to reaſon and equity, that the 
( convifted) ſhould fuffer no more than the innocent 
has done before him ; eſpecially as the ſuffering of the innocent 
is paſt and inrcvocable, that of the guilty is future, contingent, 
and kable to be cfcaped or evaded. With regard indeed to 
crimes that arc incomplete, which conſiſt mercly in the inten- 
tion, and arc not yet carried into act, as conſpiracies and the 
He; the innocent has a chance to fruſtrate or avoid the villany, 
as the has alſo a chance to eſcape his puniſhment - 
and this may be one reaſon why the lex tabours is more proper 
to be inffiftcd, if at all, for crames that conſiſt in intention, than 
for fach 2s arc carried into act. It ſeems indeed conſonant to 
natural reaſon, and has therefore been adopted as 2 maxim by 
ſeveral theoretical writers”, that the duc to the 
crime of which one falſcly accuſcs another, ſhould be inflicted 
on the pcrjured informer. ingly, when it was once at- 
temperd to introduce into England the law of retaliation, it was 
3 _ preferred 
c. 18. — cutrres ay Sinus to the king's great 
council ſhould put in farctics of taliation s that is, to incur 
the fame pain that the other ſhould have had, in caſe the ſug- 
geen were found untrue. 3 —— 
adoptcd in it's f- 
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finder — (or otherwiſe) of the offence ; the time, 
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of for crimes, by any one uniform rule; 
but they muſt be referred to the will and diſcretion of the le- 


gillative power: yet there are ſome general principles, drawn 
from the nature and circumſtances of the crime, that may be 


of forme affiftance in allotting it an adequate puniſhment. 


As, fff, with regard to the obje of it: for the greater and 
be taken to prevent that injury, and of courſe under this aggra- 
vation the puns ſhould be more ſevere. Therefore treaſon 
in conſfpaang the ag death is by the Engliſh law puniſhed 
ect. And yet, generally, a deſign to tranſgreſs is not fo flagrant 
an cnonnty, 2s the actual jon of that defign. For evil, 
the nearer we approach it, is the more difagreeable and ſhock- . 
ing; fo that it requires more obſtinacy in wickedneſs to perpe- 
of it: and it is an cacouragement/to repentance and remorſe; 
cven tall the Lift ſtage of any crime, that it never is too late to 
retrat; and that if 2 man flops even here, it is better for him 
than if he proceeds = for which reaſons an attempt to rab, to 
ravidh, or to kill, is far leſs penal than the actual robbery, rape; 
or murder. But in the caſc of a treaſonable » the ob- 
. the bare intention will de- 
z cquiralcat to the act itſelf; but becauic the 


cheve in mo grrater brfi o jnfet npanithe actual exccaticn infelf, 


Asam: the violence of paſſion, or temptation,. may ſome- 
fumes alleviate 2 crime ; 25 theft, in caſe of hunger, is far more 
or to fupply conc in luxurious excefies. To kill a man upon 
ſudden and violent reſentment is Iefs penal, than upon cool de- 
kibcrate malice. The age, education, and character of the of- 


tha 
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9 the company wherein it was committcd ; all cheſe, and 
. ita Haas Maes. 


FARTHER: > a Ay 
of future crimes, it is but reaſonable that 
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* 5 ' there no felony, but a treſpaſs ; becauſe of the difficulty in that 
= | little territory to conceal them or carry them of = bit to ſtral 
„ e e ORIEL DPS A I ABI 
| . 52 
2 th W 
2 . to the whale, we may oblerre that 

puniſhments of unreaſonable ſeverity, cipecaally when indifcrt- 
minately inflicted, have leſs effect in preventing crimes,” and 
the manners of a people. chan fuch 25 arc more mer- 
cifub in general, yet properly intermined with due diffinAions 


Thus Demoſthenes (in kivorationagainſ l 
Midias) finely works up the aggravations of ther the duty of my dcr calcd me” 
the inſult he had received. Iv abuſed, * Beccar. c. 6. 

« ſays he, by my enemy, in cold blood, out y Scxts , 4o. 

« of malice, not by heat of wine, in the © 4 Iaft. 285. 

« morning, publicly, before firangers as well 
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Ch. xc Won. 17 
of ſeverity. It is the ſentiment of an ingenious writer, who 
ſeems to have well ſtudied the fprings of human achon , that 
crimes are more effectually prevented by the certamty, than by the 
ſeverity, of puniſhment. For the cxccihve ſeverity of laws ( 
Monteſquicy?) hinders their execution : when the puniſhment 
prefer impunity to it. Thus the flatute 1 Mar. ft. 1. c. 1. recites 
in it's . 
«« ſuredly in the love of the ſubject towards their prince, than 
« in the dread of laws made with rigorous pains; and that lau 
made for the preſcrvation of the commonwealth without 
great penalties are more often. obeyed and kept, than lan 
<< made with extreme 'puniſhments.” Happy had it been for 
the nation, if the ſubſequent practice of that deluded princeſs 
in matters of religion, had been correſpondent to theie ſenti- 
ments of herſclf and in matters of flate and go- 
vernment! We may farther obſerve that laws arc a 
bad ſymptom of the diſtemper of any ftate, or at Jeafſt of it's 
weak conſtitution. The laws of the Roman kings, and the 
twelve tables of the decemwvirs, were full of crucl puniſhments : 
the Porcian law, which all citizens from ſentence of 


flouriſhed : under the 8 


Ir . 
niſhment to crimes of different malignity. A multitude of fan- 
guinary laws (befides the doubt that may be catertained con- 
cerning the right of making them) do likewiſe prove 2 mani- 
feſt defect either in the wiſdom of the legiſlative, or the ftrength 
of the executive power. It is a kind of quackery in government, 
and argues a want of folid ſkill, to apply the fame univerial re- 
medy, the wl/t:mum ſipplicium, to every caſe of difficulty. It is, it 
FF EIN Eee ET: 


* Beccar. c. 7. ; ina | 
Vo z. IV. C yet 


maps inattentively) by a multitude of ſucceſſive 


18 by Forte Boor IV. 


yet char ringiſtente uſt be eſteresed both 2 weak and a crucl 
ho cuts off cvery lunb, which through ignorance 
or ivdolence he will got attempt to cute. It has been therefore 
propoſed”, that in every ſtate a ſcale of crimes ſhould 
be forttied, with + ſcale of puniſhments, deſcend- 
fog from the preareft ti the leaſt: | but, if that be tos romantic 
an idea, yet at leaſt x wiſe legiſlator will mark the di- 
vifions, and not aſſign penalties of the firſt degree to offences of 
thre and gradutions of panihinent, the gencrality will de led 
to conclude there is tio diftintion in the puilt. Thus in France 
the puniſhment of robbery, cither with or without murder, is 
the fame*: hence it is, that though perhaps they are therefore 
ſubject to fewer robberies, yet they never rob but they alſo mur- 
ger. In China murderers are cut to pieces, and robbers not: 
Hence in that country they never murder on the highway, 
— — And in England, befides the addition 
errors of a ſpeedy exccution, and « fabſequent expoſure or dif- 
£K&ion, robbers have « hope of tranſportation, which ſeldom i 
extended to murderers. This has the fame <ffc@t here as in 


China; r GRBs wad Blagiinns, 


| Cer en us me ee Unp f .be the eat 
the Engliſh kw, we ſhall find it more difficult to juſtify the fro- 
quency of capital to be found therein; inflicted (per- 


Tates, upon crimes very different in their natures. It is a elan 
choly truth, that among the variety of actions which men are daily 
liable to commit, no lefs than an hundred and fixty Dave bern 
declared by act of parliament to be felonies without benefit of 
clergy ; or, in other words, to be worthy of inſtant death. Sv 
WEST © Lf, . increaſes Us: number of 


- ® Beccar. c. — : enn was fra. 

® Sp. L. b. 6. c. 16. | (tit. felony) and the afts which have fance 
been made. 

offenders. 
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or d PERSONS CAPABLE or COMMITTING 
3 5 CRIMES. . 


AVIN G, in the preceding chapter, confidered in general 

the nature of crimes, and puniſhments, we arc next bed, 
in the order of our diſtribution, to enquire what perſons arc, 
or are not, capable of committing crimes ; or, whach i all one, 
who are exempted from the cenſures of the lu upon the com- 
miſſion of thoſe acts, which in other perſons would be ferercly 
puniſhed. In the proceſs of which caquiry, we muiit have 
recourſe to particular and ſpecial exceptions : for the general 
rule is, that no perſon ſhall be cxcuſcd from puniſhment for 
diſobedience to the laws of his country, excepting fack 2s arc 
exprefily defined and exempted by the laws themfchves. 


ALL the ſeveral pleas and excuſes, which proteft the com- 
mitter of a forbidden act from the puniſhment whack is other- 
wiſe annexed thereto, may be reduced to this fingle confidera- 
tion, the want or defect of will. An involuntary aft, as it has 
no claim to merit, ſo neither can it induce any gut: the cn 


currence of the will, when it has it's choice cher to do or to 


avoid the fact in queſtion, being the only thing that renders 
: 1 


des od 
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Velen a lis either priifcworthy or cp. Land to maker 
a complete crime, cognizable by human laws, there aunt be both 
a will and an act. For though, in foro conſcientiar, 2 i driven 
or will to do an unlawful act is almoſt as heinous 2s the .- 
fion of it, yet, as no temporal tribunal can fcarch the heart, or 
fathom the intentions of the mind, otherwiſe than as they ave 
demonſtrated by outward actions, it therefore cannot puma for 
what it cannot know. For which reaſon in a xcopordl jm 
ditions an overt act, or ſome open evidence of an antended 
crime, is neceſſary, in order to demonſtrate the depravity of the 
will, before the man is liable to puniſhment. And, 2s 2 inn 
will without a vitious act is no civil crime, fo, on the other 


hand, an unwarrantable act without a vitious will zz mo crame 

at all. OE Ce a So rk there 
muſt be, firſt, a vitious will; and, ſecondly, an unlawful aft 
A ORC IRS 


Now there are three caſes, in which the will docs mot jour 
with the act: 1. Where there is 2 defect of 
For where there is no diſcernment, there is no dhe; and 
where there is no choice, there can be no act of the will, whack 
is nothing elſe but a determination of one's choice, to do or to 
abſtain from a action: he therefore, that has mo mn- 
derſtanding, can have no will to guide his condu@.- 2. Wer 
there is underſtanding and will ſufficient, reſiding in the party ; 
but not called forth and exerted at the time of the aſtinn dune: 
—B COT Wn „ oo 
Here the will fits neuter ; and neither concurs with the 
48, hor Monk WE: 3- Where the action is cn by 
ſome outward force and violence. Here the will counteratts the 
deed ; and is fo far from concurring with, that it loaths and 
difagrees to, what the man is obliged to perform. It will be 
the bufineſs of the preſent chapter briefly to confider all the 
ſeveral ſpecies of defect in will, as they fall under fomc anc or 
other of theſe. heads: as infancy, idiocy, mac, and 
intoxication,” which fall under the firſt claſs; mnixformne, and 


| 1 


2 


_ 
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m_ 


ipporance, which may be referred to the ſecond; and compul- 
ow or fecellity, T' | 


L nsr, wewillconfider the caſe of infancy, nonage; which 
SA MA” . the wie ing R 


from ten and an half to fourtecn was acter pubertats 
During the firft ſtage of infancy, and the next half 
cluldhood; axfantiac proxme, they were not puniſhable 
crime During the other half ſtage of childhood, ap- 
„from ten and an half to fourtren, they 


1 
NEN. 
of 


F 
mer the age of twenty one, as to common miſdemeſnoxs; fo 
25 to eſcape fine, impriſonment, and the like : and particalachy 
in caſes of omiſſion, as not 2 bridge, ar. a highway, 
and other fimilar offences ©: for, not having the command of 
his fortune till twenty one, he wants the capacity to do thai 
_ things, which the law requires. But where there is any no- 
nous breach of the peace, a riot, battery, or the like, {which 
— _when full grown, ae at leaſt as Hh 


® z Hawk. P. C. 2. + 1 Hal. f. C. 20, 21,22. 
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commit} for theſe an infant, above the age of fourtcen, is 
equally Hable to fuffer, as a perſon of the full age of twenty one. 


Wrru regard to capital crimes, the kw is till more minute 
degrees of age and difcretion. By the antient Saxon law, the 
ape of twelve years was eſtabliſhed for the age of poſſible dif- 
crete, when firft the might open: and from 
thence til the offender was fourteen, it was artas pubertats 
prozime, in which he might, or might not, be guilty of a crime, 
zccofting to bis natural czpacity or incapacity. This was the 
dabious Rage of diſcretiom: but, under twelve, it was held 
that he could not be guilty in will, neither after fourteen could 
de be ſuppoſed innocent, of any capital crime which he in fact 
committed. But by the law, as it now ſtands, and has flood at 
doing ill, or contracting guilt, is not ſo much meaſured by 
years and days, as by the ftrength of the delinquent's under- 
fiandimg and judgment. For one lad of eleven years old may 
Have as much cunning as another of fourteen; and in theſe 
caſes our maxim is, bat matic _fupplct artatem.” Under ſeven 
years of age indeed an infant cannot be guilty of felony*; for 
then 2 felonious diſcretion is almoſt an 1 in nature: 
but at eight years old he may be guilty of felony*. Allo, under 
fourteen, though an infant ſhall be prime facie adjadged to be 
A incapax; yet if it appear to the court and jury, that he was 
be convicted and fuffer death. Thus a girl of thirteen has been 
fentenced to death, and he of ten years actually hanged 5; be- 
cauſe it appeared upon their trials, chat the one hid himſelf, 
=nd the other hid the body he had killed ; which hiding mi- 
benen #twnſciouſneſs of guilt, and = Gifcretion to diſcern be- 
* LE. Athelfas. Wilk. 6c. - - F + EE | 
* Muir. c.4. 4. 16. af OP —— 
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from the guilt of crimes, neee or vitiated 
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tween good and n 2.1 the ft 
century, where a boy of caſts years old was med at Abs 
for firing two bars; and, 1 my that he had malice, e- 
venge, and cunnmmg, he was four} gaiity, condemancd, and 
hanged accordungly*. Thus . == wry modern tunes, 2 boy of 
ten years old was f an ks own cunfcibon of 
his bedfdllow ; her mn hs whole behaviour plain 
tokens of a miſchievous dur - ant, 2x the fparing this boy 
conſequence to the public, by pagagating = notion that child- 
ren might commit inch comers wth mnpunity, it was 
unanimouſly aprecd by a the paiiges that be was 2 proper fub- 
of that malice, — Ze ee Gate ane * 
2“ i 


IL Taz feoand cafe of = dvwaracy = wall, which cxcaſcs 


underſtanding, . in an afar ar 2 Ano For the rulc of kw 
as to the latter, which znay cally be afapard aifo to the former, 
is, chat farmfus favrore fol: outer” Im cxommal cafcs there- 
fore idiots and lunatics arc mat fer therr own afts, 
if committed when under thei r no, not cen for 
treaſon i Alio, if 2 man = hs fund memory commits 
a capital offenacc, and nr for it, he becomes 
mad, he ought not to br for iz; becauſe he is not 
ble vo plant not —ͤ— ancxntren that he ought. 
not be tried; for how-can be make fas defence ? If, after he be 
tried and found gung, bc lofs kn fas before judgment, 
ſhall mot be pronnmerd- amd if, aferr judgment, he 
becomes of nonfazc de flayed = for 


peradventure, fays the humaniny of the Eagfh kw, had the 


4 x Hal. r. C. 6. 2. by T == 
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thing in Nay of judgment or cxxcutam". e m the bloody 
. 
that if a perſon, beang compu anenta;, amilt commit high trea- 
fon, and after fall into mie Ern his ab- 
fence, and ſhoukd fuffer death, 2s i be wean of perfect memory. 

1 & 2 Ph. & M. c. . Fe. xs i di by fir Edward 

Coe, the execution of an affeadier = for cxample, e 
<< ad paces, metas ad comms = but fo it = not when - 
<a maiman —̃ but frank be: 2 auferablie fpefiacle, 
45 againſt kw, fee. and cruclty, 
4 But of ü be any doubt, 
whether the party be compar ar mat, K be med by 2 
And if he be fo found, 2 ne. ar abfobate inſa- 
of the ſenſes: but, if 2 lunatic bath Inca antervals of under- 
ſtanding, he ſhall anfwer for what be dre an thofe mtcrvals, as 
as they are not anforcrable for their ackums, rr 5 | 9 
and, in particular, they ougfht aux fiuffencd to gp looſe, to 
the terror of the king's fubjetis. Bt was the d of our an- 
———— _—_— 


prifoning, Chaining, and ſending ken as their proper homes. "a 
| IL Tw1EDLY ; a Hl Hah HI . 
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upon this as an aggravation of the e caiker than 2s an _ + 2 
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by; but what hurt or M focecr he doth, his —— 
e : nam omne crimes ecbrietas, er rr. r d It 


pu- 
« niſhment ;” one for the crame itfclf, and the officer for the 
him to commit it". The Roman kw 


cafy it is to counterfeit this excuſe, and how weak an 
excule it is, (though real) will not Taſer any man thas to pri- 
vilege one crime by another *. 


F iv. A rover# deficiency of will, is where 2 man commits 
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V. FioTuLY,. Ignorance gen 2% 
when a man, i 2 to do a lapful act. docs that which is 


there is not that conjunction between them, Shack in Beete 
to form a criminal act. But this muſt be an ignorance or mif- 
take of fact. and not an error in point of law. As if a man, 
C7000 
miſtake kills one of his own family, this is no criminal action“: 
but if a man thinks he has 2 right to kill a perſon excommu- 
micated or outlawed, wherever he meets him, and does ſo ; this 
is wilful murder. For a miſtake in point of law, which every 
perſon of diſcretion not only may, but is bound and preſumed 
to know, is in criminal caſes no ſort of defence. 1gnorantia 
Juris. quod quilgue tenetur ſcire, neminem excuſat, * well the 
maxim of our own lay *, as it was of the Roman 


VI A zu ſpecies of dſo of will is that agg from 
compulſion and incvitable nec Theſe are a conftraint upon 
the will, F i Co bob bes oy 
ment difapproves ; and which, it is to be his wall (if 
left to itſelf) would rejet. As puniſhments are therefore only 
dee 

to man, it is highly juſt and equitable that a man ſhould be 
Sc 
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kann fr eee 
or ſound morality. How far this excuſe will be admitted in foro 
canfcieatiar, or whether the inferior in this caſe is not bound to 
obcy the divine, rather than the human law, it is not my buſi- 
i to decide; though the queſtion I believe, among the ca- 
fails, will handlly bear a doubt. But, however that may be, 
obcdicnce to the bus in being is undoubtedly a ſufficient exte- 
who burnt Latimer and Ridley, in the bigotted days of queen 
Mary, was not hable to puniſhment from Elizabeth, for cxe- 
cuting fo horrid an office; being juſtified by the commands of 
that magiſtracy, which endeavoured to reſtore ſuperſtition under 
the holy auſpaces of it's mercileſs fiſter, perſecution. | 
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As to perſons in private relations; the principal caſe, where 


conſtraint of a fuperior is allowed as an excuſe for criminal miſ- 
condatt, is with regard to the matrimonial ſubjection of the 
Vi to her huſband = for neither a ſon of a ſervant are excuſed 
for the commiſſion of any crime, whether capital or otherwiſe, 
by the command or cocrcion of the parent or maſter*; though in 
2 Berne eStore orga 
offences. And therefore if a woman commit 
. ME ae ee ns 
by the cocrcion of her huſband ; or merely by his command, 
which the Ee conftrucs 2 coercion ; or even in his company, 
his example being equivalent to a command; "ſhe is not guilty 
of any crane: being confidered as acting by compulſion and 
not of her own will. Which doctrine is at leaſt a thouſand 
years old in this kingdom, being to be found among the laws of 

* » Hank. F.C. 5. II. P.C.45. 
4 5 king 
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king Ina the Weſt Saxon *. And it appears that, among tlie nor- 
chern nations on the continent, this privilege extended to any 
woman tranipreffing in concert with a man, and to any ſervant 
that committed a joint offence with a freeman: the male or 
freeman only was puniſhed , che female or flave diſmiſſed ; 
„ alteram kbertas, akterunm neceſſitas impellereti. 
But (bestes that in our law, which is à ſtranger to ſlavery, no 
impunity is given to ſervants, who are as much free agents as 
their maſters} even with regard to wives, this rule admits of an 
on in cruncs that are mala m ſe, and prohibited by the 

leu of nature, as murder and the Re: not only becauſe tlieſe 
are of 2 deeper dye; but als, fince in a ſtate of nature no one 
is in hesch to another, it would be unreaſonable to ſcreen 
an under from the puniſhment due to natural. crimes, by the 
refmnements and fubordinations of civil ſociety. In treaſon alſo, 
(the higheſt crime which a member of ſociety can, as ſuch, be 
guilty of) no plca of coverture ſhall excuſe the wife; no pre- 
fomptien of the huſband's coercion ſhalt extenuate her guilt": 
25 well becauſe of the odiouſneſs and dangerous conſequence of 
the crime if, as becauſe the huſband, having broken through 
the moſt facred tic of ſocial community by rebellion againſt the 
e. has no right to that obedience from a wife, which he 
hamdfelf 2s 2 fubjeft has forgotten to pay. In inferior miſde- 

meſnors al, we may remark another exception; that a wife 
may be andificd and fet in the pillory vr her huſband, for 
keepang 2 brothel : for this is an offence touching the domeſtic 
_ crconcmy or government of the houſe, in which the wife has 
2 princapal ſhare ; and is alſo fuch' an offence as the law pre- 
fames to be generally conducted by the intrigues of the female 

fex® Amd in all caſes, where the wife offends alone, without 

or command of her huſband, ſhe is reſponſible for 


her offence, 25 mach as any feme-fole.' 
. a © - 1 2 B ' "IEEE LF So 1 t. FILL 4 vl 
® a. 57- f x Hal. P. C. 47. | 
< Sucmbook & je Sana. £2. 5.4 * 1 Hawk. F. C. z, 3. 
2. An- 


law calls dureſs per minas* ; of threats and menaces, which in- 
duce a fear of death. or other bodily harm, and which take 

away for that reaſon the guilt of many crimes and miſdemeſnors ; 

at leaſt before the human tabunal. But then that fear, which 

compels a man to do an unwatrantable ation, ought to be juſt 
and well grounded; fuch, << gaz cadere pat iz virus conflantem, 

« zou famidum ct meticulofſum,” as Bratton cxprefics it, in the 
words of the civil law.. Therefore, in time of war or rebel- 
lion, a man may be juſtived/in doing many reaſonable ad by 
compulfion-of the enemy or rebels, which would admit of no 
encuſe in the time of peace. This however ſerms only, or at 
leaſt principally, to hold as to poſitive crimes, fo created by the 
laws of focicty ; and which therefore focacty may excuſe ; but 
not as 80 natural offences, ſo declared by the hw of God, 
wherein human magiſtrates are only the cxecutianers of divine 
And therefore though a man be violently aſſaulted, 
and hath no other pothble means of eſcaping death, but by 
killing an innocent perſon ; this fear and force ſhall not acquat 
him of murder; for he ought rather to die bunſclf; than eſcape 
by the murder of an innocent. But in ſuch a-caſc he is per- 
mitted to kill the aſſailant; for there the law of nature, and 
A primary canon, have made -bim his own pro- 


SMS [AP 9 Taz Fong Hr Was eee e e 
2 PAT. ne from the actual compulfion of cxternal force or 
© 2/2 ©: fear; being the l of reaſon and refletiion, which aft upon 


and conftrain a man's will, and oblige him to do an ation, 
which without ſuch obligation would be crmmal. And that is, 
when 2 man has his choice of two cis ſet beſore bim, and, 
TTV edge, he chuſcs the leaft 
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1 Here the will cannot be faid freely to 
exert itſelf, being rather paſſive, than active; or, if active, it 15 
rather in rejecting the greater evil than in chooſing the leſs: Of 
this ſort is that neceſſity, where a man by the commandment 
of the law is bound to arreft another for any capital offence, or 
to a riot, and reſiſtance is made to his authority: it is 
here juſtifiable-and even noceſfary to beat, to wound, or per- 
haps to kill the offenders, rather than the murderer to 
eſcape, or the riot to continue. For the of the 
peace of the kingdom, and the apprehending of notorious ma- 
lefactors, are of the utmoſt. conſequence to the public; and 
„e RP RY Wig e e TY e 
I aca 4 | 


2 


„ un- eee e en ee which ende /- Me, St 
fioned great ſpeculation among the writers upon general l Z7 


viz. whether a man in extreme want of food or clothing may 
juſtify ſtealing either, to relieve his neceſſities. And 
this both Grotius and Puffendorf ?, together with many other 
of the foreign juriſts, hold in the affirmative ; maintaining by 
many ingenious, humane, and plaufible reaſons, that in fuch 
caſes the community of goods: by a kind of tacit conceffion of 
ſociety is revived. And ſome even of our own lawyers have 
held the fame ; though it ſeems to be an unwarranted doctrine, 
borrowed from the notions of ſome civilians : at leaſt it is now 
antiquated, the law of England no ſuch excuſe at 
preſent. And this it's doctrine is not only to the 
ſentiments of many of che wiſeſt anticnts, particularly Cicero, 
whe holds "that < Jani) congue acedmmecduer fenexdunr of, forms 
« quam de alterius cummadit detrahendum ;” but alſo to the Jewiſh 
law, as certified by king Solomon himſelf * : if a thief fteal to 
PTY EA gg F 


* 1 Hal. P. C. 53. 112 + 1 Hil. P, C. 3. 
* & jereb. & p. 1.2.4. 2. 2. 4. . L. 3. c. 5. 
L. of Nat. and N. I. 2. c. 6. 1 Prov. vi. 30. 
1 Briton, c. 10. Mir. c. 4. 4. 16. 6 
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= ar ſhall give al the ſubſtance of his houſe :” which was che 
ordinary puriiſhment for theft in that kingdom. And this is 
fourided upon the higheſt reaſon: for men's properties would 
be under 2 ftrange inſecurity, if liable to be invaded according 
mw the-wants of others; of which wants no man can poſſibly 
bean adequate judge, but the party himſelf: who pleads them. 
In- this country eſpecially, there would be a peculiar impro- 
priety in admitting fo dubious an excuſe : for by our laws ſuch 
ſuſficient is made for the poor by the power of the 
———— —— wV————ſ 
e er ee eee 


pot by baron Puffendorf, nd wheredwrite fucdide file 
principal arguments : which, e x. 8-55 es ee endo 
every one to work or ſtarve, yet muit nA wojght od 
efficacy in „ een mae, IN I REN a ſyſtem, and 
by no means to be taxed with being; unmereiful, for denying 
this privilege to the neceſſitous; | eſpecially when we confider, 
that the king, on the repreſentation of his miniſters of juſtice; 
hath a power —————— — ——— in caſes of 
fates, — thoſe which are deinoctatical.: — theſe 
have in it's ſtead introduced and adopted, in the body of the law 
miclf, a multitude of circumſtances tending; to alleviate it's ri- 
gour.: But the founders of our conſtitution thought it better to 
veſt in the crown the power of pardoning particular objects of 
— PP 


VIL In de keen ende befard-mantiondl, — 
commuatting Crimes ariſes from a deficiency of the will. To theſe 
we may add one more, in which the law ſuppoſes an incapacity 
of doing wrong from the excellence and Ss 

| . 
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2 WON as. 33 
fon ; which extend as well to the will as to the other qualities 


of his mind. I mean the caſe of the king : who, by virtue of 


prerogative, is not under the coercive power of the 
kw*; which will not ſuppoſe him capable of committing a 
folly, much lefs a crime. We are therefore, out of reverence 
and decency, to forbear any idle enquiries, -of what would be 
the conſequence if the king were to act thus and thus: ſince 
the law deems fo highly of his wiſdom and virtue, as not even 
to preſume it poſſible for him to do any thing inconſiſtent with 
his ſtation and dignity ; and therefore has made no proviſion to 
remedy fuch a grievance. But of this ſufficient was ſaid in a 
former volume”, to which I muſt refer the reader. | : 


= x'Hal. P. c. 44- Book I. ch. 7. pag. 244. 
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T having bern ſhewn in the preceding chapter what perſons 

are, or ae not, upon account of their fituation and circum- 

ſtances, capable of committing crumes, we are next to make a 

5... -- few remarks on the different degrees of guilt among perſons 

that arc capable of offcading ; vrz. as principal, and as acceſſory. 

LANA may be principal in an offence in two degrees. 

A principal, in the ſirſt degree, is he that is the actor, or abſo- 

lute perpetrator of the crime; and, in the ſecond degree, he 

who is preſent, aiding, and abetting the fact to be done 

ing by, within fight or hearing of the fact; but there may be 

alſo a conſtruftive preſence, as when one commits a robbery or 

murder, and another keeps watch or guard at ſome convenient 
diftance*. And this rule hath alſo other exceptions : for, in 

caſc of mander by poiſoning, a man may be a principal felon, 

preparing and Lying the poiſon, or giving it to another (who 

| 35 ipnorant of it's poi quality) for that purpoſe; and yet 


not adminiſter it — nor be preſent when the very deed of 


< Ibid. 349- 1 
3 Init. 138. q 
* 
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with regard to other murders committed in the abſence of the 
murderer, by means which he had prepared before-hand, and 
which probably could not fail of their miſchievous effect. As 
by Lying a trap or pitfall for another, whereby he is killed ; 
letting out a wild beaſt, with an intent to do miſchicf, or e- 
citing a madman to commit murder, fo that death thereupon 
enſues ; in every of theſe caſes the party offending is guilty of 
— — beer. For be cannot be 
called an acceſſory, that 2 principal; 
and the poiſon, the pitfall, the beaſt, or the madman cannot 
be held principals, being only the inftruments of death. As 
| therefore he muſt be certainly guilty, cither as principal or ac- 
ceſſory, and cannot be fo as it follows that he muſt 
be guilty as principal : and if principal, then in the firſt de- 
gree; for there is no other criminal, much leis a faperior in 
the guilt, whom he could aid, abet, or affiſt*. 


II. An acceſſory is he who is not the chief actor in the of- 
fence, nor preſent at it's performance, but is ſomeway concerned 
therean, cither before or after the fact committed. In confider- 
what offences admit of accefſorics, — not: ſccondly, 
an acreſſory after it: and, laſtly, — "Haga An 
... are to be treated. 


1. An p, firſt, ! —————  __ and 
high treaſon there are no accefiorics; but all are 


what not. In 
prancipals - the ſame acts, that make a man acceſſory in felony, 
making him a principal in high treaſon, upon account of the 
hemouſnef of the crime. Befides it is to be confidered, that 
the bare intent to commit treaſon is many times actual treaſon ; 
2s i the death of the king, or conſpiring to take away 
his crown. And, as no one can adviſe and abet ſuch a crime 
without an intention to have it done, there can be no acceſſorĩes 


* z Hal. F. C. 627. 2 Hawk. P. c. 315. 3 Inft 138. 1 Hal. P. C. 623. 
. E 2 


., . 
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before the fatt; _ ance the very advice and abctment amonnt to 
treaſon. But this will not bold in the infcrinr fpecxcs 
of high treaſon, which do not amount to the legal idea of c- 
paſſing the death of the king, queen, or prince. For in thai 
no advice to commit them, . unleſs the thing be actually pr 
ne ns — 
except only in thoſe offences, which by judgment of law arc 
— and 1 as and the like ; 
whach therefore cannot have any acccfionics before the fact *_ 
But in petit larciny, or minute thefts, and all other crimes un- 
der the degree of felony, there arc no accefiorics; but all per- 
ſons. concerned therein, if guilty at all, arc principals *- the 
propter adm delici; in treſpaſs all arc principals, becauſe the 
kw, quac de mimi non carat, docs not deicend to diſlinguiſh 
the different ſhades of guilt in petty mademeinors. It is 2 
therefore an acceſſory cannot be guilty of a higher crime than 
his principal; being only puniſked, as 2 partaker of his guilt. 
So that if 2 ſervant inſtigates a ſtranger to kill bis maſter, this 
being murder in the ſtranger as principal, of couric the fervant 
is acceſſory only to the crime of murder ; — 
* and the firanger of murder 


2. As to the ſecond. point, — — 
the fact; fir Matthew Hale * defines him to be one, who bang 


abſent at the time of the crime commatted, doth yet procure, 
counſc], or command another to commit 2 crame. Hei ab- 
ſence is neceſſary to make him an acccfiory ; for if ſuch procu- 
rer, or the like, be preſent, nr rs he 


* Foſter. 342. | * 3 Inf. 239. 
® z Hal F. C. 625. ? ' z Hawk. F. C. 325. | 
. 613. 2 z Hil. f. C. 6:3, 666. 
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cĩpal. If A then adviſes B to kill another, and B does it in the 
abſerice of A, now B is principal, and A is acceſſory in the 
murder. And this holds, even though the party killed be not 
in rerum nature at the time of the advice given. As if A, the 
reputed father, adviſes B the mother of a baſtard child, unborn, 
to ſtrangle it when born, and ſhe does ſo; A is accefiory to this 
murder. And it is alſo ſettled *, that whoever procureth a fe- 
lony to be committed, though it be by the intervention of a 
third perſon, is an acceſſory before the fact. It is likewiſe a 
.rule, that he who in any wiſe commands or counſels another to 
commit an unlawful act, is acceſſory to all that enſucs upon 
that unlawful act; but is not acceſſory to any act diſtin from 
the other. As if A commands B to beat C, and B beats him 
fo that he dies; B is guilty of murder as princi and A 2s 
acceſſory. But if A commands B to burn C's houſe ; and he, 
in ſo doing, commits a robbery; now A, though acceſſory to 
the burning, is not acceſſory to the robbery, for that is a thing 
of a diſtinct and unconſequential nature . But if the 
committed be the ſame in ſubſtance with that which is com- 


manded, and only varying in ſome circumſtantial matters ; as 
if, 


upon a command to poiſon Titius, he is ftabbed or ſhot, 
that he dies; the commander is fill to the murder, 
for the ſubſtance of the thing commanded was the death of 


PTT 
_ circumftance *. | 


2 Ar ee ue ths G mikey" .. . 


knddilig» y 0 have been committed, receives, relieves, 
comforts, or aſſiſts the felon *. Therefore, to make an 


er ge facto, it is in the firſt place requiſite that he knows of 
the felony committed *. In the next place, he muſt receive, re- 
Keve, comfort, or aſſiſt him. And, generally, any affiſtance 
— v7 Fine e n 


186. | 8 4 2 Hawk. P. C. 316. 
® Foſter. 125. : TY i  Y © woo 
F x Hal. F. C. 617. * 2 Hawk. P. C. 319. 
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tried. or fuſfcring puniſhment, makes aſſiſtor an acceſſory. 
— aber oc — money 
8 „N. Gin — 
nd el — 7 — 2 : break 
gaal, or to bribe the 12 — — 
DIP e 
22 fclony. But to relieve a felon nal wich 
to this ſpccacs — | forthe ome 
Jes, by ailing te lo to hae the 7 bi 
. — 
mon law, — << I. 
ceflery to the mls : 
: | JOu now by the ſtatutes 5 Ann. _ 
$086 ——— — 
—— years. In France this > puniſhed 
three thicves, < amr i darct, — 
que. 


« confrefarct, .. 
4 gaz receftaret cr occuleret ; pari poenae 
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Taz fclony muſt aſſiſtance 
— be complcte at the time 
- given makes not the aſſiſtant an of the a 
„ and after the wound given, _ 
this docs not make bim acceſſary = RE ques 
bu, ee tric 
where 2 felony 15 — — 5 2 cho a 
2 22 * — 
8 —— 24 child, | 2 
parent, if the brother receives —— 2 
ſervant, or the ſervant hi — 4 ad 
25 : r his maſter, or even if — — 
Hawk. P. C. 317, 318. | | 
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come an acceſſory by the receipt and concealment of her huſband ; 
for ſhe is to act under his corrcion, and therefore ſhe 


; an neither ought the, to diſcover ber lord 


4- Tur laſt point of enquiry is, how accefſorics are to be 
treated, conſidered diſtin from And the 

rule of the antient law {borrowed from the Gothic conſtitutĩons) 
is this, that acceſſorics ſhall foffcr the fame puniſhment as | 
their principals: if one be liable to death, the other is alſo 
liable ©: as, by the Laws of Athens, and their abet 
tors were to receive the ſame puniſhment*®. Why then, it may 
be aſked, are ſuch elaborate diſtinctions made between acceſſo- 
ries and if both arc to ſuffer the fame ? 
For theſe reaſons. 1. To diſtinguiſh the nature and denomina- 
. 
quite a — — . 
2. by the antient common law the rule is as 
the ſtatutes relating to the benefit of clergy a diſtinction is 
made between them : ies after the fact being ſtill al- 
lowed the benefit of clergy in all caſes; which is denicd to the 
principals, and acceſſorĩes before the fact, in many caſes; as in 
petit treaſon, murder, robbery, and wilful burning. And per- 
haps if a diſtinction were conſtantly to be made between the 
puniſhment of principals and acceſſorĩes, even before the fact, the 
latter to be treated with a little leſs ſeverity than the former, it 
might prevent the perpetration of many crimes, by increafing 
the difficulty of finding a perſon to execute the deed itſelf; as 
his danger would be greater than that of his accomplices, by 
> 3Inft. 108. 2 Hawk. P. C. 320. « 3 Inf. 188. 


2 1 Hal. P. C. 621 Fer. Ausg. b. . c. 26. 
> See Sticrnhook. ibid. © x Hal. F. C. 615. 


_ was convicted, or at leaſt at the fame time with him: 


and is ſubſcquent 


a © 
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reaſon of the difference of his puniſhment*. 3. Ber for- 
merly no man could be tried as accefiory, tall aftcr the 


that law is now much altered, 2s will be ſhewn more fully in it's 
proper place. 4. Becauſe, though a man be indiftcd as acceflory 
and acquitted, he may afterwards be indifted 2s - for 

an acquittal of receiving or a fclon is no 1 
of the felony itſelf : but it is matter of fome doubt, whether, if 
a man be acquitted as principal, he can be afterwards indifted 
as acceflory before the fact; fince thoſe offences arc 


may be an acquittal of the other alſio . But it is clearly held, 
that one acquitted as principal may be indiftcd 2s an 
after the fact; fince. that is always an offence of 2 different 
ſpecies of guilt, principally tending to cvade the public juſtice, 
in it's commencement to the other. Upon 
theſe reaſons the diſtinction of principal and acceflory will appear 
to be highly neceſſary; though the puniſhment is fill much the 
fame with regard to principals, and ſuch accefſorics as offend 
@ priori. 

f Beccar. c. 37. | | * HAI. F. C. 

„. * 625.626. zHank. P.C.373. 
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* the preſent chapter-we are to enter upon the detail of the 
ſeveral ſpecies of crimes and miſdemeſnors, with the puniſh- 
ment annexed to each by the laws of England. It was ob- 
ſerved, in the beginning of | this book , that crimes and mif- 
demeſnors are a breach and violation of the public- rights and 
duties, owing to the Whole community, conſidered: as a com- 
munity, in it's ſocial aggregate capacity. And in the very en- 
trance of theſe commentaries it was ſhewn, that human laws 
oan have no concern with any but ſocial and relative duties; 
being intended only to regulate the conduct of mau, conſidered 
under various relations, as a member of civil ſociety. All crimes 
. ought therefore to be eſtimated merely to the mi(- 
C chiefs which they produce in civil ſociety © : and, of conſe- 
* quence, / priymts- vices, or dhe hasch af mere beer Gs, 
which man is bound to perform conſidered only as an indivi- 


dual, are not, cannot be, the object of any municipal law; any 


farther than as by their evil example, or other pernicious effects, 
they may prejudice the community 


„ and thereby become a ſpe- 
cies of public crimes. Thus 9 ꝗ 004 if com 
mitted privately and alone, is beyond the knowlege and of courſe 
beyond the reach of human tribunals :. but if committed pub 
e er MW 
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Jeentiae as thoroughly criminal when they are not, as when they 
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to 
firaftedly taken) in a criminal violation of truth, and therefore 
in any ſhape is derogatory from found morality, is not however 
taken notice of. by our law, unleſs it carries with it ſome public 


inconvenience, as ſpreading falſe news; or ſome ſocial injury, 


as flander and malicious proſecution, for which a private recom- 
pence is given. And yet drunkenneſs and lying are in foro con- 


is, that both public and private vices are ſubje& to the ven- 
geance of eternal juſtice ; and public vices are beſides liabe to 


On the efficr hand, theee ene ome miflcmetrors; whick.are 


puniſhcd by the municipal law, that are in themſelves nothing 
criminal, but-are: -nade fo by the. poſitive conflitutions of the 


ſtate for public convemence. Such as poaching, exportation of 


wool, and the like. "Theſe are naturally no offences at all; 
but their whole cramipality conſiſts in their diſobedience to 


| the ſupreme power, which has an undoubted right for the well- 


being and peace of the community to make ſome things un- 
lawful, which were in themſelves indifferent. Upon the whole 
therefore, though part of the offences to be enumerated in the 
neather ; yet in 2 treatiſe of municipal law we muſt conſider 


ä —— nnen 
the Jaw of man. 


Havineo ——_— ee er 
difiribute the ſeveral offences, which arc cither directly or by 
— j——Bv — — punctate: 


law of nations; thirdly, dach as more cſpecially affect the ſove- 


reign 


rfl, thoſe which are more immediately injurious to God and 


—_— 


to pervert others to the fame ingquity®. A 
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r - of the ſtate, or the king and his govern- 
; fourthly, ſuch as more directly infringe the rights of the 
— — and, hftly, ſuch as derogate from 
thoſe rights and duties. which arc owing to particular indivi- 
duals, and in the preſervation and vindication of which the com- 
munity is deeply intereſted. 


FIRST ben of ſuch crimes and miſdemefnors, as more im- 


mediately offend Almighty God, by openly tranſgreffing the pre- 
EF AA — aiouibal and mediately, by 


their bad example and conſequence, the law of focicty allo ; 
which conſtitutes that guale im the attzon, which human tribu- 
nals are to cenſure. 


— 


I. Of this ſpecies 


| the felt is that of apafiecy; 4 =; 
nunciation of chriftianity, by embracing either a falſe religio n. eue 


or no religion at all. This offence can only take place in fuck <= 4 LE 


as have once prafeficd the true religion. The perverſion of a 2 
chriſtian to judaifſm, paganifm, or other falſe religi 


tion of goods; to which the emperors Theodofius and Valen- 
nian added capital puniſhment, in caſe the apoſtate endeavoured 
t too ſe- 
vere for any temporal laws to inflit: and yet the zeal of our 
anceftors 1 it into this country; for we find by Bratton *, 
that in his time apoſtatcs were to be burnt to death. Doubtleſs 
the preſervation of chriſtianity, 2s 2a national religion, is, ab- 
ſtracted from it's own intrinfic truth, of the utmoſt conſequence 
to the civil ſtate: which a ſingle inflance will ſuſſicĩently de- 
monſtrate. The bclicf of a future ftate of rewards and puniſh- 
ments, the entertaining juſt ideas of the moral attributes of the 
ſupreme being, and a firm perſuaſion that he ſuperintends and 
will finally compenſate every action in human life (all which 
are clearly revealed in the doftrines, and inculcated by 
. finieny Clntit) thaſe wc the giand founds- 


* Cad. 1. 7. 1. 1 22. K 2 
Hud. 6. 55 LG tion | 


= | 44 25 PUuZ TI Book IV. 1 
1 | tion of all judicial oaths; which call God to witack the truth Z 
'"n 155 | of thoſe facts, wich proeps ayay-be only known to him and q 
| N muſt be weakened by irrcligion, and over- YZ 
thrown. by infidelity. Wherefore all affronts to chriſtianity, or x 
N endeavours to depreciate it's eſſicacy, arc highly deſerving of . = 
=. human puniſhment. But yet the loſs of life is a heavier penalty = 
| | than the offence, taken in a civil light, deſerves: and, taken Wo 
in 2.ſpititual light, our laws have no — ever 72. This 3 
offence. of apoſtacy was for — hom the hi ants of the 

J excleliaſtical, equrts, which creed the offender pro fle 
1K | | © enimae. | piunns) Ree ot prey Bide he Fw 
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ties to which we were then reſtored being uſed 2s 2 doke of 
malieiouſneſs, and the moſt horrid doctrincs fwbvertive of all 
religion being publicly avowed both in diſcourſc and 
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deny the chriſtian religion to be trug, or the 
a iy ia he ſhall upon the ſirit 
offence be rendered incapable to hold any office or place of truſt ; 
and, for the ſecond, be rendered incapable of bringing any ac— 
tion, being guardian, executor, legatce, or purchaſer of lands, 
and ſhall ſuffer, three years impriſonment without bail. To give 
room however for repentance ; if, within four months aftcr the 
firſt: conviction, the. will in open court publicly re- 
F i diſcharged: for that 2 


; 1 1 tis mes 
in a total denial of chriſtianity, but of fome of it's eſſential 
Pf ache 2 Myſerogentz. in our antient law-books is the name of unbelievers. 
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« ef pertinaciter defenſa*.” Seddiee it macs fre tad 
that particular modes of belief or unbelief, not tending to over- 
turn chriſtianity itſelf, or to ſap the foundations of A 

are by no means the object of coercion by the civil magiſtrate. 
Wie intinns tall chocnives be-adindgnt hacks, was leſt by 
our old conſtitution: to the determination of the eccleſſaſtical 
judge ; who had herein a moſt arbitrary latitude allowed ham. 
For the general definition of an heretic given by Lyndewode*, c- 
an ee eee eee, 


« hgereticus et qui dubitat de fide catholica, er qui neghligit ſervare ca, 

« quae Romans ecclefia ftatuit, feu ſervare decreverat.” Or, as the 
ſtatute 2 Hen. IV. c. 15. expreſſes it in Engliſh, < teachers of 
© erroneous opinions, Contrary to the faith and bleſſed determi- 
« nations of the holy church.” Very contrary this to the uſage 
of the firſt general councils, which defined all heretical doctrines 
CO eee And what ought to 
have alleviated the puniſhment, the uncertainty of the crime, 
ſcems to have enhanced it in thoſe days of blind zcal and pious 
cruelty. It is true, that the ſanctimonious hypocrify of the 
canoniſts went at firſt no farther than enjoining penance, ex- 
afterwards they proceeded boldly to impriſonment by the ordi- 
nary, and confiſcation, of goods in pias gun. But in the mean 
time they had prevailed upon the weakneſs. of bigotted princes 
to make the civil power ſubſervient to their purpoſes, by making 
hereſy not only a temporal, but even a capital offence : the 
Romiſh eccleſiaſtics determining, without appeal, whatever they 
pleaſed to be hereſy, and ſhifting off to the ſecular arm the 
odium and drudgery of executions ; with which they themſelves 
were too tender and delicate to intermeddle. Nay they pre- 

tended to-intercede and pray, on behalf of the convicted heretic, 

citra mortis periculum Jententia circa eum moderetur * : * well 


> 1 Hal. P. C. 384. | * Decretdl. J. 5. 1. 40. c. 27- 


1 cap. de baereticis. 
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| victim to certain death. Hence the capital puniſhments inflited 
Theodofins and Juſtinian : hence alſo the conftitution of the 

| emperor Frederic mentioned by Lyndewode, adjudging all 

; perſons without diſtinction to be burnt with fire, who were con- 
in another conſtitution *, ordained that if any temporal lord, 
when admoniſhed by the church, ſhould neglect to clear his 
tcrritoncs of heretics within a year, it ſhould be lawful for good 
to ſeiſe and occupy the lands, ant! utterly to extermi- 

built that arbitrary power, fo long claimed and fo 8 1 
crird by the pope, of diſpoſing even of the kingdoms of re- - 
fraftory princes to more dutiful ſons of the church. The im- 7 
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CunisTIANITY being thus deformed by the daemon of per- 8 
ind among our antient precedents ? a writ de bacretico comburends, = 
which is thought by fome to be as E 
iticlf. However it appears 3 
court, but before the archbiſhop himlelf in a provincial ſynod ; 8 
and that the delinquent was delivered over to the king to do as * 
he ſhould plcaſc with him: fo that the crown had a control 

1 Cod. L I. . 5. adus in Cad. 1. 5. 4. 
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no proceſs againſt him ; the writ de haeretics comburendo being 


not a writ of. courſe, but iffuing only by the ſpecial direQion 
of the king in council'*. 


od 


Bur in the reign of Henry the fourth, when the eyes of 
the chriſtian world began to open, and the feeds of the proteſ- 
tant religion (though under the opprobrious name of lollardy *) 
took root in this kingdom; the clergy, taking advantage from 
the king's dubious title to demand an increaſe of their own 
power, obtained an act of parliament*, which ſharpened the 
edge of perſecution to it's utmoſt keenneſs. For, by that ſta- 
tute, the dioceſan alone, without the intervention of a ſynod, 
might convict of heretical tenets ; and unleſs the convict abju- 
red his opinions, or if after abjuration he relapſed, the ſheriff 
was bound ex officio, if required by the biſhop, to commit the 
unhappy victim to the flames, without waiting for the conſent 
of the crown. By the ſtatute 2 Hen. V. c.7. lollardy was alſo 
made a temporal offence, and indiQtable in the king's courts ; 
which did not thereby gain an exclufive, Es enters E. Nx 
juriſdiction with the biſhop's  conkiſtory. | 


AFTERWARDS, when the final reformation of religion began to 
advance, the power of the ecclefiaſtics was ſomewhat moderated : 
for though what hereſy is, was not then preciſely defined, yet 
we are told in ſome points what if is nr? the ſtatute 25 Hen. VIII. 
c. 14. e that offences againſt the ſce of Rome are not 
22. — ikar is; enlefs the party be 
accuſed by two credible witneſſes, or an inditment of hereſy be 
firſt I found in the king's courts of common law. And 
yet the ſpirit of perſecution was not then abated, but only di- 
verted anto a lay chanel. For in fix years afterwards, by ftatute 
31 Hen. VIII. c. 14. the bloody law of the fix articles was made, 
which eſtabliſhed the fix moſt conteſted points of popery, tran- 


* x Hal. P. C. 295. | xiii. 30.) but from one Walter Lolbard, a 
* So called not from lam, or tares, German reformer. Mod. Un. Hiſt. xxvi.13. 
{which was afterwards deviſed, in order to Spelm. GAH 371. 


juſtify che burning of them from Marth. 2 Hen. IV. c. 13. fub- 


Boo IV. 


Pos tie 
ſubſtantiation, communzon in one kind, the celibacy of the 


clergy, monaſtic vows, the facrifce of the mais, and-auricular 
confeſſion ; which points were determined and Ded by the 
« moſt godly ſtudy, pain, and travail of his mazefty : for which 
V and the commons, in afcmbled, did not 
r — — 
| ” but did alfo cnaft and dechare all oppugners of 
Ca bo tied — and of the 
five laſt to be felons, and to ſuſſer death. The fame ſtatute ei- 
tabliſhed a new and mixed juriſdicion of clergy and lay for 
the trial and conviction of heretics ; the rige prince being 
chen equally intent on deſtroying the ſapremacy of the biſbops 
of Rome, —. 5. 


I $HAzL not this devil wich the witoes erprals 2nd 
revivals of theſe fanguinary Es in the two faccoodung reigns ; 


By ſtatute 1 Eliz. c. 1. all former flames ing to herefy are 
repealed, which leaves the juriſdiction of berei as xt flood at cm- 
mon law; viz. as to the inſliction of common ccafures, in the cc- 
clefiaftical courts; and, in caſe of burning the heretic, in the pro- 
vincial ſynod only. Sir Matthew Hale is inderd of 2 diſſerent 
opinion, and holds that ſuch power rcfided in the drr alc ; 
though he agrees, that in cither caſc the writ de hacretics c 
was not demandable of common right, but grantable or otherwiſe 
merely at the king's diſcretion ©. But the prancapal paznt now 
gained, was, that by this ſtatute a boundary i for the firſt time 
ſet to what ſhall be accountcd herefy ; nothing for the future 


heing ta be determined, but Gnly fuch tcacts, which have 


been heretofore fo declared, I. By the words of the canonical 


ſcriptures ; 2. By the firſt four general councils, or fuch others. 


.* Repu 2g: 23 Rep, 56.98. * 1 Hal. r. c. . 


but ſhall proceed directiy to the rcign of queens Ekzabeth 5 when. 
unſullicd with party rancour, or perſonal caprice and reſentment. | 
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as have onl af:d the words of the haly exiptmres 5 or, 3- Which 
Drains bod inns bp db. gadimat, with che aſſent 
of the clergy in convocation. Thus was hercly reduced to 2 
greater certainty than before; though it might not have been 
the worſe to have defined it in terms ſtull more preciſe and par- 
ticular: as a man continued fill liable to be burnt. for what 
perhaps he did not underſtand to be herefy, tall the eccleſiaſtical 


judge do interpreted the words of the canonical ſcriptures. 


For the writ de hacretico comburends remained ftall in force ; 
and we have inſtances of it's being put in execution upon two 

aptiſts in the ſeventeenth of Elizabeth, and two Arnans in 
the ninth of James the firſt. But it was totally aboliſhed, and 
hereſy again ſubjected only to ecclchaſtical correction, pro ſolute 
animae, by virtue of the ſtatute 29 Car. IL c. 9. For is one 
and the ſame reign, our lands were delivered from the flavery of 
military tenures ; our bodies from arbitrary imprafooment by the 
habeas corpus act; and our minds from the tyranny of faperiti- 
tious bigotry, OY OI FOI MEIN 
2 | 


| In what I have now ſaid I would not be undcrfiood to derv- 
from the juſt rights of the national church, or wo favour 2 
2 In nn 
religious matters. Of propagating, I fay; for the bare ester- 
taining them, II nl 5 a2 rn _— 
hardly cognizable by any human authority. MEAD 50 | 
luſtrate the excellence of our preſent citablifhument, by looking 
back to former times. Every thing is now 2s it ſhould be: un- 
leſs perhaps that hereſy ought to be more ſtrictiy defined, and 
no proſecution permitted, even in the codclefraſtical courts, till 
the tenets in queſtion are by proper authority previouſly declared 
to be heretical. Under theſe reſtrictions, it ſeems necefiery for 
the ſupport of the national religion, that the afficers of the 
church ſhould have power to cenſure heretics, but not to exter- 


minate or d 


eſtroy them. . 
3 


Vo I. IV. 
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civil magiſtrate again to interpoſe, with regard to one ſpecies of 
hereſy, very prevalent in modern times: for by ſtatute ꝙ & 10 
W. HI. c. 32. if any perſon educated in the chriſtian religion, 
or proſeſſimg the fame, ſhall by writing, printing, teaching, or 
adviſcd ſpeaking, deny any one of the perſons in the holy tri- 
nity to be God, or maintain that there are more Gods than one, 
juſt now mentioned to be inflicted on apoſtacy by the ſame ſta- 
tute. And thus much for the crime of hereſy. 


which affet the efablifbed church. And theſe are either poſi- 
tive, or negative. Poſitive, as by .reviling it's ordinances : or 


— "24 <0 it's worſhip. a of aſs 
22 — 


1. A, firſt, of the offence of reviling the ordinances of 
the church. This is a crime of a much groſſer nature than the 
other of mere non-conformity : ſince it carries with it the ut- 
moſt indecency, arrogance, and ingratitude : indecency, by ſet- 
OE POR e eee by 
treating with contempt and rudeneſs what has at leaſt a better 
chance to be right, than the fingular notions of any particular 
man; and ingratitude, by denying that indulgence and liberty 
of conſcience to the members of the national church, which 
the retainers to every petty conventicle enjoy. However it is 
provided by ſtatutes 1 Edw. VI. c. 1. and 1 Eliz. c. 1. that 
whoever reviles the facrament of the lord's ſupper ſhall be puniſhed 


by fine and impriſonment : and by the ſtatute 1 Eliz. c.2. if 


common prayer, he ſhall be i fix months, and forfeit 
a year's value of his benefice ; and for the ſecond offence he ſhall 


be deprived. And if ay perfor whatſoever ſhall in plays, ſongs, 


or other open words, ſpeak any thing in derogation, depraving, 
or deſpiſing of the faid book, he ſhall forfeit for the firſt offence 
an hundred marks ; for the ſecond four hundred ; and for the 


| ul. Sims. e wit athfcs tothe . 


any maker ſhall ſpeak any thing in derogation of the book of 
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third ſhalll forfeit all his goods and chattcls, and ſuffer impriſon- 


ment for Iife. Their were framed in the infancy of our 
preſent cfiablifhment ; when the diſciples of Rome and of Ge- 
neva unitcd in imveeghang with the atmoſt bitterneſs againſt the 
Engliſh Liturgy: and the terror of theſe laws (for they ſeldom, 


if ever, were fully cxccmted) proved 2 principal means, under 
providence, of preſerving the purity as well as decency of our 
national worfkap. Nor can their continuance to this time be 
thought too rr and intolerant ; when we confider, that they 
are levelled at an offrace, to which men cannot now be prompted 
by any Laudable motive; mot even by 2 miſtaken zeal for refor- 
mation : fince from police] reafons, fufficicntly hinted at in a 
former volume”, it would now be extremely unadviſable to 
„„ frvice of the church ; unleſs it 
could be ſhewn that fore manifeſt impicty or ſhocking abſurdity 
would follow from . u mm it's preſent form. And | 
on topics fo oftcn neu. and of which the preface to the liturgy 
is itſelf a perpetual n. can be calculated for no other 


purpoſe, than mercly to lub the conſciences, ——_ — the 
minds of the people. 


2. — . med is the A. Hun, Soo 19 
other, or negative branch of this offence. And for this there is . -. 4. . l, . 
much more to be plcaded than for the former ; being a matter of 2 2. 
pnvate conſcience, to the rules of which our preſent laws have 
ſhewn a very juit and chli indulgence. For undoubtedly all 
perſccution and pr of weak: confoiences, on the ſcore of 
religious perſuatons, arc highly juffifiable upon every principle ww 
of natural reaſon, civil Eiberty, or found rehgion. But care muſt 
be taken not to carry di zmdadernce into fuch extremes, as may 
endanger the national church - — — 
made between wolcration and cftabliſhment. | 


z 


Nonx-ConFormisTs we of two forts - firſt, dh as abſent 
themſelves from the devine workup in the eſtabliſhed church, 
* Val L pag. A. 

” 8 through 


* PuzLIiC Boax IV. 
through total irrcligion, and attcnd the fervice of no other per- 
ſoafon. Theic by the fn of x ER. c. 2. 23 Eliz. c. 1:\and 
3 Ic. I. c. 4. forſe one fg to the poor every lord's day 
they ſo abſcnt themselves, and 20 L to the king if they continue 
ſuch default for 2 month together. And if they keep any in- 
mate; thus irreligioully diſpoſed, in their houſes, they forfeit 
10 J. per month. | | 


Tax ſecond fpccars of non-conformaſts are thoſe who offend 
through a miſtaken or perverſe ral. Suck were eſtermed by our 
lata, enaſted fince the time of the reformation, to be papiſts 
and difiemters > both of which were ſuppoſed to be 
equally ſchiſmatics in departing from the national church; with 
this difference, that the papiſts divide from us upon material, 
though crroncous, reaſons ; but many of the dificnters upon 
matters of indifference, or, in other words, upon no reaſon at 
all. { However the ws 2gainft the former are much more ſevert 
than againſt the lattcr ; the principles of the papiſts being de- 
fervedly looked upon to be fabverfive of the civil | 
but not thoſe of the diffeatcrs. As to the papiſts, 
their tenets arc undoubtedly calculated for the introduction of all 
flavery, both civil and religious : but it may with juſtice be 
of the ſectaries are better calculatrd to make men good ſubjects. 
One thing is obvious to obſerve, that theſe have once within the 
compaſs of the laſt century, cficficd the rum of our church and 
never yet been able to execute. ) Yet crrtainly our anceſtors were 
of ſchiſm, as fuck, is by no mcans the objeft of temporal co- 
miſdirected picty, throuph perverſencis and accrbity of temper, 
or (which is often the caſe) through a profpedt of fecular advan- 
tage in herding with a party, men quarrd with the eccleſiaſtical 
eftablifkment, the civil magiſtrate has nothing to do with it; 
anlcfs their tenets and prafiice are ſuch 2s threaten ruin or dif- 

turbance 
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turbance to the ſtate. He is bound indeed to protect the eſta- 


bliſhed church, by admitting none but it's members to 
offices of truſt and emolument : for, if every ſect was to be in- 
dulged in a free communion of civil the idea of 
2 national eſtabliſhment would at once be deftroyed, and the 

church would be no longer the church of h 
But, this point being once ſecured, all perſecution for diverſity 
of opinions, however ridiculous or abſurd they may be, is con- 


© trary to every principle of ſound policy and civil freedom. The 


names and ſubordination of the clergy, the poſture of devotion, 
the materials and colour of the miniſter's garment, the joining 
in a known or an unknown form of prayer, and other matters 
CTY EIN e 


FW 


eee e although the 
experience of their turbulent diſpoſition in former times occa- 
fioned ſeveral difabilitics and reſtrictions (which I hall not un- 
dertake to juſtify) to be kid upon them by abundance of ſta- 
tutes ”, yet at length the legiſlature, with a ſpirit of true mag- 
nanimity, extended that indulgence 10 theſe ſeQaries, which they 
themſelves, when in power, had held to be countenancing ſchiſm, 
and denicd to the church of England. The penalties are all of 
them ſuſpended by the ſtatute 1 W. & M. ſt. 2. c. 18. 
called the toleration act; which exempts all diſſenters (except 
papiſts, and ſuch as deny the trinity) from all penal Laws relating 
to religion, provided they take the oaths of allegiance and ſfapre- 
macy, and ſubſcribe the declaration againſt popery, and repair to 
ſome congregation in the biſhbop's court or at the ſei- 
fnons, the doors whereof muſt be alwzys open: and diſſenting 
teachers are alſo to ſabſcnbe the thirty nine articles, except thaſe 
relating to church government and infant baptiſm. Thus arc all 
perſons, who will approve themſelves no papiſts or oppugners of 
the trinity, left at full liberty to act as their conſcience Mall di- 
ann X Bur un e 
| 7 31Eliz.c.1. 19Car:Il.c.2. zzCar I c. 1. 


5 Geo. I. 
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5 Geo. I. c. . no mayor, or principal magiſtrate, muſt appear 


at any difſenting meeting with the enfigns of his office“? on pain 
of difability to hold that or any other office: the 1] 


it a matter of propriety, that a mode of worſhip, ſet up 
in oppoſition to the national, when allowed to be exerciſed in 
peace, ſhould be exerciſed alſo with decency, gratitude, and 
— 3 


As to papifts, what has been ſaid of the proteſtant diſſenters 
would hold equally ſtrong for a general toleration of them; 
provided their ſeparation was founded only upon difference of 
opinion in religion, and their principles did not alſo extend to a 
fabverſfion of the civil government. If once they could be brought 
to renounce the fupremacy of the pope, they might quietly enjoy 
their ſeven facraments, their purgatory, and auricular confeffion ; 
their worſhip of reliques and images ; nay even their tranſub- 
fantiation. But while they acknowlege a foreign power, ſupe- 
rior to the ſovereignty of the kingdom, they cannot complain 
r AO Eun: 


- -% 23 


— p hap 
the papiſts; who may be divided into three claſſes, perſons pro- 
ſeſſing popery, popiſh recuſants convict, and ' popiſh prieſts. 
1. Perſons profeſſing the popiſh religion, beſides the former pe- 
—— Gahatiy their pariſh church, are by ſeveral 
ſtarutes, too numerdus to be here recited ?, diſabled from taking 
any lands either by deſcent or purchaſe, after eighteen years of 
age, until they renounce their errors; they muſt at the age of 
twenty one regiſter their eſtates before acquired, and all future 
Comveyanccs and wills relating to them; they are incapable: of 
preſenting to any advowſon, Iran pry 

= Sk. ar ä 


Lund, HEA the imprudence ſoon after the horſe, and cating cuſtard. 
uxleratzom-aft ww go to a preſbyterian meet- 7 See Hawkins's pleas of the crown, and 


img hum im his formalitics : which is allu- Burn's juſtice. | | 
d ww by dea Swift, in his zale of 4 tab, avoid- 
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avoidance of the fame, in prejudice of the two univerſities; 
they may not keep or teach any ſchool under pain of perpetual 
impriſonment; they are liable alſo in ſome inſtances to pay double 
taxes; and, if they willingly ſay or hear maſs, they forfeit the. 
one two hundred, the other one hundred marks, and each ſhall 
ſaffer a year's impriſonment: Thus much for perſons, who, from 
the misfortune of family prejudices or otherwiſe, have conceived. 
an unhappy attachment to the Romiſh church from their infancy, 
and publicly profeſs it's errors. But if any evil induſtry is uſed 
to rivet theſe crrors upon them, if any perſon ſends another 
abroad to be educated in the popiſh religion, or to reſide in any 
religious houſe abroad for that purpoſe, or contributes any thing 
to their maintenance when there; both the ſender, the ſent, and 
the contributor, are difabled to ſuc in law or equity, to be exe- 
cutor or adminiſtrator to any perſon, to take any legacy or deed 
of gift, and to bear any office in the realm, and ſhall forfeit all 
their goods and chattels, and likewiſe all their real eſtate for life. 
And where theſc errors are alſo aggravated by apoſtacy, or per- 
verſion, where a perſon is reconciled to the ſee of Rome or pro- 
cures others to be reconciled, the offence amounts to high trea- 
ſon. 2. Popiſh recufants, convicted in a court of law of not 
attending the fervice of the church of England, are ſubje& to 
the following difabilitics, penalties, and forfeitures, over and 
above thoſe before-mentioned. They can hold no office or em- 
ployment ; they muſt not keep arms in their houſes, but the 
ſame may be ſeiſed by the juſtices of the peace; they may not 
come within ten miles of London, on pain of 100/; they can 


bring no action at law, or ſuĩt in equity; they are not permitted 


to travel above five miles from home, unleſs by licence, upon 


pain of forfeiting all their goods; and they may not come to 


court, under pain of 100 J. No marriage or burial of ſuch re- 
cuſant, or baptiſm of his child, ſhall be had otherwiſe than by 


the miniſters of the church of England, under other ſevere pe- 


nalties. A married woman, when recuſant, ſhall forfeit two thirds 
of her dower or jointure, may not be executrix or adminiſtratrix 
to her huſband, nor have any part of his goods; and during the 


coverture.- 


a - 
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at the rate of 107. a month, or the third part of all his lands. 
And, laftly, as a feme-covert recuſant may be impriſoned, fo all 
others muſt, within three months after conviction, either ſubmit 
and renounce their errors, or, if required fo to do by four juſtices, 
muſt abjure and renounce the realm : and if they do not de- 
part, or if they return without the king's licence, they ſhall be 
guilty of fclony, and ſuſfer death as felons. There is alſo an 
inferior ſpecies of recuſancy, (refuſing to make the declaration 
againſt popery enjoined by ftatute 30Car. II. ſt. z. when tendered 
by the proper magiſtrate) which, if the party reſides within ten 
miles of London, makes him an abfolute recuſant convict; or, 
if at a greater diſtance, ſuſpends him from having any feat in 
keeping arms in his houſe, or any horſe above the 
value of five pounds. This is eb — 
1 But, 3. The remaining ſpecies or degree, 
prĩeſts, are in a fil} more dangerous condition. By 
— ano III. c. 4- popiſh prieſts or biſhops, celebra- 
ting maſs or exerciſing any parts of their functions in England, 
except in the houſes of embaffadort, are liable to perpetual im- 
priſonment. And by the ſtatute 27 Eliz. c.2. any popiſh prieſt, 
born in the dominiaps of the crown of who ſhall come 
fon : and all 
out the benefit of clergy. 


Tuts eee 
the preſident Monteſquicu obſerves , that they are fo rigorous, 
the hurt that can poſſibly be done in cold blood. But in anſwer 


to this it may be obſerved, (what forcigners who only judge 
DPF WI RFP) that theſe laws 
= Sp. L. b. 29. c. 27. | 
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_ It probably would not then be amiſs to review and ſoften theſe 
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are ſeldom exerted to their utmoſt rigor : and indeed, if they 


were, it would be very difficult to excuſe them. For they are | 
rather to be accounted for from their hiſtory, and the urgency 
of the times which produced them, than to be approved (upon 
a cool review) as a ſtanding ſyſtem of law. The reſtleſs machi- 
nations of the jeſuits during the reign of Elizabeth, the turbu- 
lence and uneaſineſs of the papiſts under the new religious eſta- 
bliſhment, and the boldneſs of their hopes and wiſhes for the 
ſuceeſſion of the queen of Scots, obliged the parliament to coun- 
teract ſo dangerous a ſpirit by laws of a great, and perhaps ne- 
ceſſary, ſeverity. The powder-treaſon, in the ſucceeding reign, 
ſtruck a panic into James I, which o in different ways : 
it occaſioned the enacting of new laws againſt the papiſts ; but 
deterred him from putting them in execution. The intrigues of 
queen Henrietta in the reign of Charles I, the proſpect of 2 
popiſh ſucceſſor in that of Charles II, the in 
the reign of king William, and the avowed claim of a popiſh 
pretender to the crown, will account for the extenſion of theſe 


penalties at thoſe ſeveral periods of our hiſtory. But if a time 


ſhould ever arrive, and perhaps it is not very diftant, when all 


fears of a pretender ſhall have vaniſhed, and the power and in- 


fluence of the pope ſhall become feeble, ridiculous, and deſpi- 
cable, not only in England but in every kingdom of Europe ; 


rigorous edicts ; at leaſt till the cri principles of the roman- 
catholics called again upon the legiſlature to renew them: for it 
ought. not to be left in the breaſt of every mercileſs bigot, to 


drag down the vengeance of theſe occaſional laws upon inoffen- 


five, though miſtaken, ſubjects; in oppoſition to the lenient in- 
clinations of the civil magiſtrate, and to the deſtruction of every 
ps iple of toleration and religious —_— 


IN aader the bettes to WIR the eſtabliſhed church againſt 
perils from non-conformiſts of all denominations, infidels, turks, 
Jews, heretics, papiſts, and ſectaries, there are however two 
bulwarks erected; called the as ae and fe of acts: by the 

Vor. IV. former 


. 7, 
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former of which no perſon can be legally elected to any office 


relating to the government of any city or corporation, unleſs, 
within a twelvemonth before, he has received the facrament of 


the lord's ſapper according to the rites of the church of Eng- 
land: and he is alſo cnjoi I 


to take the oaths of 
and ſupremacy at the ſame time that he takes the oath of office: 
or, in default of either of theic ſuch election ſhall be 
void. The other, called the teſt act, directs all officers civil 
and military to take the oaths and make the declaration againſt 
tranſubſtantiation, in the court of king's bench or chancery, 
the next term, or at the next quarter ſcſſions, or (by fabſcquent 
ſtatutes) within fix months, after their admiffion ; and alſo 
within the ſame time to receive the ſacrament of the lord's ſup- 


- oper, according to the uſage of the church of England, in fome 


to deliver into court a certificate thereof figned by the minifter 


and church-warden, and alſo to prove the fame by two credible 
witneſſes; upon forfeiture of 500 J. and diſability to bold the 
ſaid office. And of much the fame nature with theſe is the ſta- 
tute 7 Jac. I. c. 2. which permits no perſons to be naturalized 
or reſtored in blood, but ſuch as undergo a like teſt: which teſt 
having been removed in 1753, in favour of the Jews, was the 


nent See — as ag. — — 


Tus much for offences, which firike at our national reli- 
gian; or:the dofirine and dikiphiee of the chank of Eaglend 
in particular. I proceed now to confider ſome groſs umpictics 
by our municipal law; frequently in concurrence with the eccle- 
ſiaſtical, to which the cenſure of many of them does alfo of right 
appertain ; though with a view ſomewhat different : the ſpiri- 
ing the private ſinner, pro ſalute aximae ; whale the 
courts reſent the public affront to religion and morality, on 


. * Stat. 13 Car. IL L. 2. c. 1. > Stat. 25 Car. L. c. 2. 
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IV. Tas fourth ſpecics of offences therefore, more .imme- 
Almighty, by denying his being or providence ; or by contu-: 


melious reproaches of our Saviour Chriſt. Whither alſo may be. 
ferred all profane cus u the holy frre or expolng 
it to con and ridicule. Theſe are offences 

common law by fine and impriſonment, or other — 


eee ee e nr 
England *. 


V. SoMEWHAT allied to this, though in an inferior degree, g., 


CE ER 19 Geo. II. c. 21. which repeats */ 
all former ones, every labourer, ſailor, or ſoldier ſhall forfeit 1 5. 
for every profane oath or curſe, every other perſon under the de- 


gree of a gentleman 2 5s. and every gentleman or perſon of ſu- 


perior rank 5 s. to the poor of the pariſh; and, on a ſecond 
conviction, double; and, for every fubſcquent conviction, treble 
the ſum firſt forfeited ; with all charges of conviction: and in 
default of ſhall be ſent to the houſe of correction for 
ten days. Any juſtice of the peace may convict upon his own 
hearing, or the teſtimony of one witneſs ; and any conſtable or 
peace officer, upon his own hearing, may ſecure any offender 
and carry him before a juſtice, and there convit him. If the 
juſtice omits his duty, he forfeits 5 % and the conſtable 40-5. 


| And the act is to be read in all pariſh churches, and public cha- 


pels, the ſunday after every quarter day, on pain of 5 J. to be 
levied by warrant from any juſtice. Befides this puni for 
taking God's name in vain in common diſcourſe, it is enacted by 
ſtatute 3 Jac. I. c. 21. that if in any ſtage play, interlude, or 
ſhew, the name of the holy trinity, or any of the perſons therein, 


< 1 Hawk. F. C. 7. 


41 Ventr. 293. 2 Strange, 834- 
H 2 | be 
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Oun forefathers were ſtranger believers, when they enacted by 
ſtatute 33 Hen. VIII. c. 8. all witchcraft and forcery to be felony 


otherwiſe hurting any perſon by ſuch anfernal arts; ſhould be 
guilty of felony without benefit of clergy, and ſuſſer death. And, 
if any perſon ſhould attempt by forcery to diſcover hidden trea- 
ſure, or to reſtore ſtolen goods, or to provoke unkwful love, or 
to hurt any man or beaſt, though the fame were not effected. 


he or ſhe ſhould ſuffer impriſumment and pillory for the firſt of- 
fence, and death for the ſecond. Theſc acts continued in force 
till lately, to the terror of all anticat females in the kingdom: 
and many poor wretches were facrificed thereby to the prejudice 
of their neighbours, and their own illufbons ; not 2 few having, 
by ſome means or other, confeſſed the fact at the gallows. But 
all executions for this dubious crime are now at an end; our le- 
giſlature having at length followed the wiſe example of Louis 
XIV in France, who thought proper by an edict to reſtrain the 
tribunals of juſtice from receiving informaticas of witchcraft *. 
And accordingly it is with us cnacted by ſlatute 9 Geo. IL c. 5. 
that no proſecution ſhall for the future be carried on againft any 
perſon for conjuration, witchcraft, ſorcery, or inchantment. But 
the miſdemeſnor of perſons pretending to uſe witchcraft, tell 
fortunes, or diſcover ſtolen goods by {kill in the occult ficnces, 


is ſtill deſervedly puniſhed with 2 year's impriſonment, and 
ſtanding four times in the pillocy. 


VII. A sEvenTH ſpecies of offenders in this claſs are all r- 
ligious impoſtors : ſuch as falſcly pretend an extraordinary com- 
& Voltaire Siecl. Lais xiv. Mod. Univ. 2nd wizchcraft among the crimes punith- 


Hiſt. xxv. 215. Yet Vouglans, (de 4rouz able is France. 
triminel, 353. 459.) fill reckons up ſorcery 


miſſiom 


. 


— 2 2. 2 


-denunciations of judgments. Theſe, as tending to ſubvert all 


Lai. WIL Simon v, or the 
£7. caclefaſlical benefice for gift or reward, is alſo to be confidered 
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miſſion from heaven; or terrify and abuſe the people with falſe 


religion, by bringing it into ridicule and contempt, are punitfh-. 
pavers d mee, N YER unpriſonment, and infa-- 
. 


corrupt preſentation of any one to an 


2s an offence againſt religion; as well by reaſon of the facred- 
nei of. the charge which is thus profancly bought and fold, as 
becauſe it is always attended with perjury in the perſon preſent- 
ed. The ſtatute 31 Eliz. c. 6. (which, fo far as it relates to 
the forfciture of the right of preſentation, was conſidered in a 
former book) enacts, that if any patron, for money or any 
other corrupt confideration or promiſe, directly or indireftly 
given, ſhall preſent, admit, inſtitute, induct, inſtall, or collate 
any perſon to an eccleſiaſtical benefice or dignity, both the giver 
and taker ſhall forfcit two years value of the benefice or digni- 
ty ; one moicty to the king, and the other to any one who will 


fac for the ſame. If perſons alſo corruptly refign or exchange 


their benefices, both the giver and taker ſhall in like manner 


forfeit double the value of the money or other corrupt confide- 
ration. And perſons who ſhall corruptly ordain or licence any 


miniſter, or procure him to be ordained or licenced, (which is 


the truc idea of fimony) ſhall incur a like forfeiture of forty 
pounds; and the miniſter himſelf of ten pounds, befides an in- 
capacity to hold any eccleſiaſtical preferment for ſeven years af- 
tcrwards. Corrupt elections and refignations in colleges, hoſpi- 
the fame ſtatute with forfeiture of the double value, 


vacating | 
the place or office, and a devolution of the right of election for 


that turn to the crown. 


3 5 Hewk. P. C. 7. „See Vol. II. pag. 279- 
= 3lInK. 156. 
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IN. ProFANATION of the lord's day, or ſabbath-breaking, . Hong h Zu, 


is 2 ninth offence againſt God and religion, puniſhed by the Le . we, „ 


municipal laws of England. For, beſides the notorious indecency 
and ſcandal, of permitting any ſecular buſineſs to be publicly 
tranſacted on that day, in a country profeſſing chriſtianity, and 
the corruption of morals which uſually follows it's profanation, 
the keeping one day in ſeven holy, as a time of relaxation and 
refreſhment as well as for public worſhip, is of admirable ſer- 
vice to a ſtate, confidered merely as a civil inſtitution. It huma- 
nizes by the help of converſation and ſociety the manners of the 
lower claſſes; which would otherwiſe degenerate into a ſordid 
ferocity and ſavage ſelfiſhneſs of ſpirit : it enables the induſtrious 
workman to purſue his occupation in the enſuing week with 
health and chearfulneſs : it imprints on the minds of the people 
that ſenſe of their duty to God, fo neceſſary to make them good 
citizens ; but which yet would be worn out and defaced by an 
unremitted continuance of labour, without any ſtated times of 
recalling them to the worſhip of their maker. And therefore 
the laws of king Athelftan * forbad all merchandizing on the 
lord's day, under very ſevere penalties. And by the ſtatute 
27 Hen. VI. c. 5. no fair or market ſhall be held on the principal 
feſtivals, good friday, or any ſunday (except the four ſundays in 
harveſt) on pain of forfeiting the goods expoſed to ſale. And, 
ſince, by the ſtatute 1 Car. I. c.1. no perſons ſhall aflemble, out 
of their own pariſhes, for any ſport whatſoever upon this day ; 


nor, in their pariſhes, ſhall uſe any bull or bear baiting, inter- 


lades, plays, or other zuz/awful exerciſes, or paſtimes ; on pain 
that every offender ſhall pay 3 s. 4 d. to the poor. This ſtatute 


does not prohibit, but rather impliedly allows, any innocent re- 


creation or amuſement, within their reſpective pariſhes, even on 


the lord's day, after divine ſervice is over. But by ſtatute 


29 Car. II. c. 7. no perſon is allowed to work on the lord's day, 

or uſe any boat or barge, or expoſe any goods to ſale ; except 

meat in public houſes, milk at certain hours, and works of ne- 
® £.24- 


ceſſity 


64 Pu 11e Book IV. 
cellity or charity, on forfeiture of 5 5. Nor ſhall any drover, 
carrier, or the hike, travel upon that day, under pain of twenty 
ſhillings. 

L DzuwxxzxxrEss i alſo punibcd by flatute 4 Jac. I. c. 5. 
with the forfcature of 55; or the fitting fix hours in the ftocks : 
by which tame the flatute the offender will have re- 
gained his fenſcs, and not be able to do miſchief to his neigh- 
bours. And there arc many wholfome ftatutcs, by way of pre- 
vention, chicfly paſſed in the fame rexpn of king James I, which 
tippling therean ; or the maſters of ſuch houſes permitting them. 


NI. Ta Lift offcace which I ſhall mention, more immedi- 
Poral courts, is that of — —ͤ— either by 
houſcs of ill fame, which is an indiftable offence®; 
the puniſhment = by fine and imprint !. In the year 1650, 
when the ruling powers found it for their intereſt to put on the 
ſemblance of 2 very cxtracedimary ſtrictnei and purity of mo- 
crimes ; but alſo the repeated act of keeping a brothel, or com- 
mitting fornication, were (upon 2 fecond convidtiion) made fe- 
lony without benefit of clergy ©. But at the refloration, when 


into a contrary extreme, of hcratiouincſs, it was not thought 


proper to renew a law of ſuch fable rigour. And theſe 
offences have been cver fincc Icft to the feeble cuercĩon of the 
ſpiritual court, according to the rules of the canon lw; a law 
which has treated the offence of mcontinence, nay cven adul- 
tery itſelf, with a great degree of teadernefs and lenity ; owing 
perhaps to the cclibacy of it's firſt compilers. — ' 
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courts therefore take no cognizance of the crime of adultery, 
otherwiſe than as a private injury 


Bur, before we quit this ſubject, we muſt take notice of the 


jt 1 temporal puniſhment for having baſtard children, conſidered in 


a criminal light; for with regard to the maintenance of ſuch 
illegitimate offspring, which is a civil concern, we have formerly 


us ſpoken at large*. By the ſtatute 18 Eliz. c. 3. two juſtices may 


take order for the puniſhment of the mother and reputed father ; 
but what that puniſhment ſhall be, i not therein aſcertained : 


though the contemporary expoſition was, that a corporal puniſh- 
ment was intended. By ſtatute 7 Jac. I. c. 4. a ſpecific puniſh- 


bs, 17 ment (viz. commitment to the houſe of correction) is inflicted 


on the woman only. But in both caſes, it ſeems that the pe- 


"FM nalty can only be inflicted, if the baſtard becomes 
INE to the pariſh: for otherwiſe the very maintenance of the child 
wt is conſidered as a degree 1 By the laſt mentioned 


ſtatute the juſtices may commit the mother to the houſe of cor- 
rection, there to be puniſhed and fet on work for one year; 


nn and, in caſe of a ſecond offence, till ſhe find furetics never to 
Wi: I offend again. 


- *. See Vol: III. pag. 139. * Dakt. juf. ch. 12. 
See Vol. I. pag. 458. 


Vor. IV. I 


66 8 . 


bh 


CHAPTER THE FIFTH. 


Oz OFFENCES acainsr THE LAW os 
NATIONS. 


CCORDING to the method marked out in the pre- 


immediately repugnant to that univerſal law of ſociety, which 
the mutual intercourſe between one ſtate and another ; 


thoſe, I mean, which are particularly animadverted on, as ſuch, 
by the Engliſh law. 


Tux law of nations is a ſyſtem of rules, deducible by natu- 
ral reaſon, and eſtabliſhed by univerſal conſent among the civi- 


lized inhabitants of the world *; in order to decide all diſputes, 


to regulate all ceremonies and civilities, and to inſure the ob- 
ſervance of juſtice and good faith, in that intercourſe which 
muſt frequently occur between two or more independent ſtates, 
and the individuals belonging to cach*. This general law is 
founded upon this principle, that different nations ought in time 
of peace to do one another all the good they can; and, in time 


of war, as little harm as poflible, without prejudice to their 
own real intereſts ©. And, as none of theſe ſtates will allow a 
fuperiority in the other, therefore neither can dictate or preſcribe 
the rules of this law to the reſt ; but ſuch rules muſt neceſſarily 


= LAT © Sp. L. b. 1. c. 3. 
See Vol. I. pag. 43. 


reſult 


Book IV. 


ceding chapter, we are next to conſider the offences more 
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_ rciult from thoſe principles of natural juſtice, in which all the 


lexrned of every nation agree: or they depend upon mutual 

or treaties between the reſpective communities; in 
the comfirattion of which there is alſo no judge to reſort to, 
but the lu of nature and reaſon, being the only one in which 


l the comtrafting parties are equally converſant, and to which 


Is arbitrary flates this law, wherever it contradicts or is not 
provided for by the municipal law of the country, is enforced 
by the royal power: but fince in England no royal power can 
introduce 2 new kw, or ſuſpend the execution of the old, 
therefore the Ew of nations (wherever any queſtion ariſes which 
is property the object of it's juriſdiction) is here adopted in it's. 
fall cxtrat by the common law, and is held to be a part of the 


haf the knd. And thoſe acts of parliament, which have from 
tit to time been made to enforce this univerſal law, or to fa- 


cilitate the execution of it's decifions, are not to be conſidered. 
25 ide of any new rule, but merely as declaratory of 
the old faundzmental conſtitutions of the kingdom; without 
whack it mui ceaſe to be a part of the civilized world. Thus 
in mercantile queſtions, ſuch as bills of exchange and the like; 
in all marine cauſes, relating to freight, average, demurrage, 
anfarances, bottomry, and others of a fimilar nature; the law- 
merchant", whach is a branch of the law of nations, is regu- 
Ey and conftzatly adhered to. So too in all diſputes relating: 
to pries, t flapwrecks, to hoſtages, and ranſom bills, there 
= mo other rule of deciſion but this great univerſal law, collect- 
cd from hiftocy and ufage and ſuch writers of all nations and. 
Languages 2s e generally approved and allowed of. 


BuT, though in civil tranſactions and queſtions of property 
between the fabjefts of different ſtates, the law of nations has. 
muck frope and extent, as adopted by the law of England; yet 
the prefent branch of our enquiries will fall within a narrow 

See Vol. I. pag. 273. 
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compaſs, 4s offences apainit the kw of nations can rarely be 
the object of the crimanall law af any partxcular ftatc. For of- 
fences 


N againſt this law ar incident to whole ſtates or 
nations: in which caic recouric cam anly be had to war; which' 
2 [7 —yy— — 


„5 . 


Rate violate this general law, = = them the imvcreft as well as 
upon them with a bocomamng forenity, that the peace of the 
world may be maintained. For mn vam would nations in their 
collective capacity obſcrve thai m ertAL rules, if private fub- 
jets were at liberty to break them at them own dafcretion, and 
involve the two ftates an 2 war. It =s therefore mcumbent upon 
the nation i firſt to demand uche and juttice to be 
done on the offender, by the face to whnch be belongs; and, 
if that be refuſed or negleticd, — them averes. hiv 
ſelf —— —— — —— 


Cc ˙— „„ 
verted on 25 fuch by the mumicapal s of England, are of 
three kinds; 1. Violaton of fafc-comdutts ; e e gane 
of the rights of embaſſaders; and, 3. Paacy. 


_— to the firſt, nialation eee or paſſports, EX= 
of a foreign power in tame f manazl war; or, committing 
acts of hoſtility againſt ſuch 2s arc zz amaty, Eger, or truce 
with us, who arc here under 2 pemeral implied fafe-condudtt ; 
tion of which there can be mo f or commerce be- 


tweeen one nation and anothrr- and fuck offences may, ac- 


cording to the writers wpan the kew of matzons, be a juft ground 
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into general hoſtilities, by the ſtatute 2 Hen. V. fl. I c.. breaking 


declared to be high treaſon againſt the crown ani dignaty 
of the king; and conſervators of truce and fafe-combutts wee 
appointed in every port, and ampowered to hear and detcominc 
ſuch treaſons (when committed at ſca) according to the anticat 
marine law then practiſed in the admural's court : and, together 
-with two men learned in the law of the land, to hear and determine 
according to that law the ſame treafons, when commatted wathen 
the body of any county. Which ſtatute, io far 2s it made theſe 
offences amount to treaſon, was fuſpeaded by 14 Hen. VL c. 8. 
and repealed by 20 Hen. VL c. II. but szevived by aH VI. 
c. 2. which gave the fame powers to the lord chancellor, affo- 
ciated with cither of the chief juſtices, as belonged to the con- 
ſervators of truce and their aſſeſſors; and cxaticd that, notwath- 
ſtanding the party be convicted of sun, the injured firanger 
ſhould have reſtitution out of his effects, prior to any dam of the 
crown. And it is farther enacted by the ftatute 31 Hen. VI. c 
that if any of the king's ſubjects attempt or effcad, upon the 
fea, or in any port within the king's obcyfance, againſt any 
ſtranger in amity, league, or truce, or under fafe-condudt ; and 
" 9 Her. II. c. 30. Sce Vol. L pag. 259, Er. 
, cipecaally 
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3 his perſon, or ſpoiling him, or robbing 
n the lord chancellor, with any of the juſtices 
of either the king's bench or common pleas, may canls fell ov- 
ſtitution and amends to be made to the party injured. 


Ir is to be obſerved, that the ſuſpending and repealing acts 
of 14 & 20 Hen. VI, and alſo the reviving act of 29 Hen. VI, 
were only ; fo that it ſhould ſeem that, after the 
expiration of them all, the ſtatute 2 Hen. V continued in full 
force: but yet it is confidered as extinct by the ſtatute 14 Edw.IV. 
c. 4. which revives and confirms all ſtatutes and ordinances made 
before the acceſſion of the houſe of York againſt breakers of 
amities, truces, leagues, and ſafe-conducts, with an expreſs cx- 
jon to the ſtatutes of 2 Hen. V. But (however that may be) 
I it was finally repealed by the general ſtatutes of 
Edward VI and queen Mary, for aboliſhing new-created trea- 
ſons; though fir Matthew Hale ſeems to queſtion it as to treaſons 
committed on the ſea *. But certainly the ſtatute of 31 Hen. VI 
remains in full force to this day. 


II. As to the rights of embeaſſadors, which are alſo eſta- 
bliſhed by the law of nations, and are therefore matter of uni- 
verſal concern, they have formerly been treated of at large 
It may here be ſufficient to remark, that the common law of 


England recognizes them in their full extent, by immediately 


Err 


raſhneſs of individuals, which may intrench the immuni- 
ties of a foreign miniſter or any of his train. And, the more 
effeQually to enforce the law of nations in this reſpect, when 
violated through wantonneſs or inſolence, it is declared by the 
ſtatute 7 Ann. c. 12. that all proceſs whereby the perſon of any 
embaſſador, or of his domeſtic or domeſtic ſervant, may be ar- 
reſted, or his goods diſtreined or ſeiſed, ſhall be utterly null and 
void ; and that all perſons proſecuting, ſoliciting, or executing 
ſuch proceſs, being convicted by confeſſion or the oath of one 


t 1 Hal. P. C. 267. > Sce Vol. I. pag. 253. 
witneſs, 
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before the lord chancellor and the chief juſtices, or 
of them, ſhall be deemed violaters of the laws of 
and diſturbers of the public repoſe ; and ſhall ſuffer ſuch 

and corporal t as the (aid judges, or any two 
of them, ſhall- think fit e 

rage, for which the law hath provided no ſpecial penalty, the 

lexiflatare: hath intruſted to the three principal judges of the 
kingdom an unlimited power of proportioning the p 
to the crime. 


Ch. 5. 

watncfs, before 
any two 
nations, and 


HI. LasrLy, the crime of piracy, or robbery and depreda- 
tiom upon the high ſeas, is an offence againſt the univerſal law 
of focicty; a pirate being, according to fir Edward Coke, 
buftis humans generis. As therefore he has renounced all the be- 
nefits of focicty and government, and has reduced himſelf afreſh 
to the favage ſtate of nature, by declaring war againſt all man- 
kind, all mankind muſt declare war againſt him: ſo that every 
— hath a right, by the rule of ſelf-defence, to infli& 
him, which every individual would in a 
. any in- 


van of his perſon or perſonal property. 


af} By the antient common law, piracy, if committed by a ſub- 
"re ject, was held to be a ſpecies of treaſon, being contrary to his 
EA natural allegiance ; and by an alien to be felony only : but now, 
=: fince the ſtatute of treaſons, 25 Edw. III. c. 2. it is held to be 
*s only fcloay in a fabjet'. Formerly it was only cognizable by 
© the admiralty courts, which proceed by the rules of the civil 
br But, it being inconſiſtent with the liberties of the na- 
tiom, that any man's life ſhould be taken away, unleſs by the 
judgment of his peers, or the common law of the land, the 
ſtatute 28 Hen. VII. c. 1 5. eſtabliſhed a new juriſdiction for this 
purpaic; which proceeds according to the courſe of the common 
Lw, OT VR YG By Ret, y 


Ser the acrafion of making this ſtatute; i Bid. 


VT pag; 255- = 1 Hawk, P. C. 98. 
* 3laff. 223. 
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Tun offence of piracy, We —— 
ting thoſe 2 of robbery and depredation upon the high ſeas, 
which, if communtcd wpon land, would have amounted to felony 
there ®. But, by flature, fome other- offences are made piracy 
alſo : . by fam 11 & 12 W. HE c.7. if any natural born 


from any forcagn power ; this, though it would only be an act 
of war in an ahcn, ſhall be conftrucd piracy in a ſubject. And 
farther, any commander, or other fcafaring perſon, betraying 
his truſt, and rannzing away with any ſhip, boat, ordnance, 
ammunition, or poods; or yickding them up voluntarily to a 
pirate ; or confparing t» do thee ad; or any perſon confining 
the commander of a veſicl, to hinder him from fighting in de- 
fence of his fp. orm 2 revolt on board ; ſhall, for each 
of theſe offences, be adjudped 2 pirate, felon, and robber, and 
ſtatute 8 Goo. I. c. 24. the trading with known pirates, or 
them with flores or ammunition, or fitting out any 

veſſel for that purpoſe, or in any wiſe confulting, combining, 
confederating, or corrciponding with them; or the forcibly 
boarding any merchant vellel, though without ſeiſing or carrying 
her off, and deftroyimy or throwing any of the goods overboard ; 
ſhall be deemed piracy: and all acccfiones to piracy, are de- 
clared to be principal parates, and felons without benefit of 
dergy. By the fame fiatutes alſo, (to cncourage the defence 
of merchant veſicls apamit prrates) the commanders or ſeamen 
wounded, and the widows of fuch ſeamen as are flain, in any pi- 
ratical cnpapement, fhall be entitled to a bounty, to be divided 
cargo on band: and fackh wounded fcamen fhall be entitled to 
the penſion of Greenwich hoſpital; which no other ſeamen are, 
cxcept only ſuch 2s have ferved in a ſhip of war. And if the 
commander ſhall bchave cowardly, „ 
ee * 
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if ſhe carries guns or arms, or ſhall diſcharge the mariners 
ſuch commander ſhall forfcat all his wages, and ſuffer fix months 
age 
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ment; which of crames branches itfclf into a much 
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E third general. diviſion of crimes confiſts-of ſuch, as 
more eſpecially affect the ſupreme executive power, or 
the king and his government; which amount either to à total 
renunciation of that or at the leaſt to a criminal ne- 
glect of that duty, which is due from every ſubje& to his ſo- 
vereign. In a former part of theſe commentaries * we had oc- 
caſion to mention the nature of allegiance, as the tie or Agamen 
which binds every ſubject to be true and faithful to his . 
Rege lord the king, in return for that protection which is afforded 
him; and truth and faith to bear of life and limb, and carthly 
honour; and not to know or hear of any ill intended him, with- 


EET es Ds ns. or is in ſome 
degree a breach of this duty of allegiance, whether natural and 
innate, or local and acquired by reſidence: and theſe may be 
diſtinguiſhed into four kinds; 1. Treaſon. 2. Felonies injurious 
to the king's prerogative. 3. Praemunire. 4. Other miſprifions 
and contempts. Of which crimes the firſt and principal is that 
of treaſon. 
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dliſloyalty fo rears it's creſt, as to attack even majeſty itſelf, it is 
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'TxEASON, praditia, in it's very name (which is borrowed 
from the French ) imports a betraying, treachery, or breach of 
faith. It therefore happens only between allies, faith the mir- 
ror : for treaſon is indeed a general appellation, made uſe of 
by the law, to denote not only offences againſt the king and 

but alſo that accumulation of guilt which ariſes 
whenever a ſuperior repoſes a confidence in a ſubject or inferior, 
between whom and himſelf there ſubſiſts a natural, a civil, or 
even a ſpiritual relation; and the inferior ſo abuſes that confi- 
dence, fo forgets the obligations of duty, ſubjection, and alle- 
giance, as to deſtroy the life of any ſuch his ſuperior or lord. 
This is looked upon as proceeding from the ſame principle of 
treachery in private life, as would have urged him who harbours 0 ö 
it to have conſpired in public againſt his liege lord and ſove- | 
reign : and therefore for a wife to kill her lord or huſband, a 
ſervant his lord or maſter, and an ecclefiaſtic his lord or ordi- 
nary ; 'theſe, being breaches of the lower allegiance, of private 
and domeſtic faith, are denominated petit treaſons. But when 


called by way of eminent diſtinction bigh treaſon, alta proditio; 
being equivalent to the crimen lagſae maje/tatis of the Romans, as 
Glanvil< denominates it alſo in our Engliſh law. 


As this is the higheſt civil crime, which ( confidered. as a 
member of the community) any man can poſſibly commit, it. 
ought therefore to be the moſt preciſely aſcertained. For if the 
crime of high treaſon be indeterminate, this alone (ſays the pre- 
fident Monteſquieu) is ſufficient to make any government dege- 
nerate into arbitrary power. And yet, by the antient common: ,. A 
law; there was a great latitude left in the breaſt of the judges, 222 EA .. 
to determine what was treaſon, or not ſo: whereby the creatures ue, ace e. 
of tyrannical princes had opportunity to create abundance of + eee 22. A. 
conſtructive treaſons; that is, to raiſe, by forced and arbitrary 2 " — aa 
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conſtructions, offences into the crime and puniſhment of treaſon, 
which never were ſuſpected to be ſuch. Thus the accroaching, 
or attempting to exerciſe, royal power (a very uncertain charge) 
| was in the 21 Edw. III. held to be treaſon in a knight of Hert- 
a | fordſhire, who forcibly affaulted and detained one of the king's 
| ſubjects till he paid him go/*: a crime, it muſt be owned, well 
deſerving of ; but which ſeems to be of a complexion 
very different from that of treaſon. Killing the king's father, 
or brother, or even his meſſenger, has alſo fallen under the ſame 
denomination*. The latter of which is almoſt as tyrannical a 
doctrine as that of the imperial conſtitution of Arcadius and 
Honorius, which determines that any attempts or defigns againſt 
the miniſters of the prince ſhall be treaſon*®. But however, to 
prevent the inconvenicnces which began to arife in England from 
this multitude of conſtructive treaſons, the ſtatute 25 Edw. III. 
c. 2. was made; which defines what offences only for the future 
ſhould be held to be treaſon : in like manner as the lex Julia 


— majeſtatit among the Romans, promulged by Auguſtus  .Caciar, 
_ . to puniſh tranſgreſſors againſt the ſtate *. This ftatute muſt 


therefore be our text and guide, in order to examine into the 
ſeveral ſpecies of high treaſon. And we ſhall find that it com- 
prehends all kinds of high treaſon under ſeven diftin& branches. 


Ft. 19 3. 1. Wu a man doth compaſs or imagine the death of our 
| lord the king, of our lady his queen, or of their eldeſt ſon 
and heir.” Under this it is held that a queen reg- 
nant (fuch as queen Elizabeth and queen Anne) is within the 
8 | words of the act, being inveſted with royal power and entitled 
1 to the allegiance of her ſubjects· but the buband of ſuch a 


© 1 Hal P. C. 80. feeleris, qua effefizm, puniri jura voluerunt ). 

& : | Britt. c. 22. 1 Hawk. F. Ca D gi, pete majeftatis revs, gladis fe- 
2 5 Qui de nece vim illafirizm, gui cus- wan, bonis cjas omnibus fiſco naſtro addiftis. 

Aus et confiflorio r imterjunt, jenaterars (Cad. g. 3. 5.) | 

—_—— etiam ¶ nam et ip pars corporis moſfri fant} cel Grm. Orig. 1. C. 34. 

_ f | ceajuſlibet poſirems, gui militat Hi, agi » z Hal P. C. 1201. 

taverit: ( eadem enim jeveritate c 
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queen is not comprized within theſe words, and therefore no 
treaſon can be committed againſt him *. The king here intend- 
ed is the king in poſſeſſion, without any reſpe& to his title: 
for it is held, that a king de facto and not de jure, or in other 
words an uſurper that hath got poſſeſſion of the throne, is a 
king within the meaning of the ſtatute ; as there is a temporary 
allegiance due to him, for his adminiſtration of the government, 
and temporary protection of the public: and therefore treaſons 
committed againſt Henry VI were puniſhed under Edward IV, 
though all the line of Lancaſter had been previouſly declared 
t. But the moſt rightful heir of 


uſurpers by a& of parliamen 
the crown, or king de jure and not de fafo, who hath never 
had plenary poſſeſſion of the throne, as was the caſe of the 
houſe of York during the three reigns of the line of Lancaſter, 
is not a king within this ſtatute, againſt whom treaſons may be 
committed. And a very ſenfible writer on the crown-law car- 
ries the point of poſſeſſion ſo far, that he holds®, that a king 
out of poſſeſſion is ſo far from having any right to our alle- 
giance, by any other title which he may ſet up againſt the king 
in being, that we are bound by the duty of our allegiance to 
reſiſt him. A doctrine which he grounds upon the ſtatute 
11 Hen. VII. c. 1. which is declaratory of the common law, and 
pronounces all ſubjects excuſed from any Penalty or forfeiture, 
which do aſſiſt and obey a king de facto. But, in truth, this 
ſeems to be confounding all notions of right and wrong ; and 
the conſequence would be, that when Cromwell had murdered 
the elder Charles, and uſurped the power (though not the name) 
of king, the people were bound in duty to hinder the ſon's re- 
ſtoration : and were the king of Poland or Morocco to invade 
this kingdom, and by any means to get poſſeſſion of the crown 
(a term, by the way, of very looſe and indiſtinct fgnification ) 
the ſubje& would be bound by his allegiance to fight for his 
natural prince to-day, and by the fame duty of allegiance to 
fight againſt him to-morrow. The true diſtinction ſeems to be, 
3 Inſt. 7. 1 Hal. P. C. 106. = 1 Hawk. P. C. 36. 

i 3 Inft. 7. 1 Hal. P. C. 104. 


that 


that 
certain and diſputable, till providence ſhall think fit to interpoſe 


78 * PuszsLi1c Boox IV? 
mand any oppoſition to 2 king de jurr; but excuſes the obe- 
dience paid to a king & faffo. When therefore a uſurper is in 
giving him aſſiſtance : otherwiſe, under 2 no man 
could be fafe ; PP 
pbedience to the powers in being, as the uſurper would certainly 
do for diſobedience. Nay farther, as the maſs of are im- 
perfect judges of title, of which in all caſes poſſeſſion is prime 


Facie evidence, the law compels no man to yicld obedicnce to 


prince, whoſe right is by want of poſſeſon rendered un- 


in his favour, and decide the ambignous claim : and therefore, 
till he is entitled to fuch allegiance by poſſeſſion, no treaſon can 
be committed againſt him. Laſtly, a king who has reſigned his 
crown, ſuch reſignation being admitted and ratified in parlia- 
ment, is to fir Matthew Hale no longer the object of 
treaſon *. And the fame reaſon holds, in caſe a king abdicates 
the government ; or, by actions fubvertive of the conſtitution, . 
conſtitution : fince, as was formerly obſerved *, when the fact 


Proper 
judges, the conſequence neceffarily follows, that the throne is 


Lr us next fee, —_— ny cd 
cb bobifing the parpate or Snkgn of cheinind cre, and 
not, as in common ſpeech, the carrying ſuch deſign to effect . 


the ſovercign, per without any traiterous intent, is 

no treaſon : fees the caſe of fr Walter Tyree, who, by the 
» 1 Hal. P. C. 104. | tell by Game exidene fol, was equally ph- 
„Vol. I. pag. 212. nal as homicide itſelf. (3 Inſt. 5.) 


» By the antient law compaſſing or in- 21 Hal. P. C. 207. 
tending the death of any man, demonſtra- 


command 
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command of king William Rufus, ſhooting at a hart, the arrow 
need againſt > tree, and killed the king upon the pot” But, 
as this compaſſing or imagination 1s an act of the mind, it can- 
not poſſibly fall under any judicial cognizance, unleſs it be de- 
monſtrated by ſome open, or overt, act. And yet the tyrant 

is recorded to have executed a ſubject, barely for 
that he had killed him; which was held for a ſufficient 
pak; Gone he had chocight chanted. 'in — But 
ſuch is not the temper of the Engliſh law; and therefore in this, 
and the three next ſpecies of treaſon, it is that there 
appear an open or overt act of a more full and explicit nature, 
to convict the traitor upon. The ftatute exprefily requires, that 
the accuſed << be thereof upon ſufficient proof attainted of ſome 
open act by men of his own condition.” Thus, to provide 


K ˙ 
beid to be 2 palpable overt act of treaſon. in i 


imagining his 
death. To confpire to impriſon the king by force, and move 
aſſembling 


towards it hy is an overt act of com 
the king's death for all force, uſed to the perſon of the king, 
in it's conſequence may tend to his death, and is a ſtrong pre- 
of ſomething worſe intended than the 

by fuck: as have ſo far thrown off their bounden duty to their 
 fovercign: it being an old obſervation, that there is 


generally 
but a ſhort interval between the priſons and the graves of princes 


There is no queſtion alſo, but that taking any meaſures to ren- 
der fach treaſonable purpoſes effectual, as aſſembling and con- 


n is a ſufficient overt act of 


3 


nen ſpoken by as individ; and not re- 
lative to any treaſonable act or defign then in agitation, ſhall 


amount to treaſon, has been formerly matter of doubt. We 


have two inſtances, {ap ont aces pokes K aol 


3 Inf. 6. 1 Hal. P. C. 109. 
5s Plutarch. cit. „ C. 38. 1 Hal. P. C. 219. 
© 3 WE. 22, | 
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fons cxccuted for treafonable words = the one a citizen of Lon- 
don, who fa he would make his fon heir of the crown, being 
the fign of the houſe mn whach he led; the other a gentleman, 
whoſc favourite buck the king killed in hunting, whereupon he 
wiſhed it, horns and aB, an the king's belly. Theſe were eſ- 
tceamed hard cafes - and the chief juſtice Markham rather choſe 
to lcave his place than in to the Liter judgment. But now 
it ems clearly to be agreed, that, by the common law and the 
fratutc of Edward III. words fpokcen amount only to a high miſ- 
demeſnor, and no treafom. For they may be ſpoken in heat, 
without any irn, or be maſtzken, perverted, or miſ-remem- 
connexion with other wonds, and things ; they may fignify dif- 
ſerently cven according to the tone of voice, with which they 
arc dclivearcd; and fomctimes filence itfclf is more 
equivocal and ambiguous than werds, it would indeed be un- 
reaſonable to make them amonnt to high treafon. And accord 
ingly in 4 Car. L on 2 reer to all the judges, concerning 
to the king. that though the wonds were 2s wicked as might 
be, yet they weae mo treafon = for, unleſs it be by ſome par- 
* ticular ftatutc, mo words will be treafon?.” If the words be 
ſet down in wing. = gur more defiberate intention; and 
it has bern held chat writing is am overt aft of treaſon; for 
feribere off agere. But cven im this caſe the bare words are not 
the treaſon, but the dekiberate aft of writing them. And ſuch 
waiting, Gags —„ has in ſome arbitrary reigns con- 
: particukuly in the cafes of one 
paſſages in a ſermon ne- 
ver 5 Sadincy, for fome papers found 
in his cloſet - whack, had they been plainly relative to any 
might doubiicſs have been properly read in evidence as overt 


.* x Hal. F. C. 225. * Eid. 
Y Coo. Car. 125 | 


acts 


* 
. 
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But, merely ſpeculative, without any intention as 
r public uſe of hem, the 

the authors of treaſon upon fuch an inſufficient foundation haa 
been univerſally diſapproved. Peacham was therefore pardoned; 


and, though Sidney indeed was cxecutcd, yet it was to the ge» 
neral diſcontent of the nation ; Art} agen be — 


reverſed by There was then no manner of doubt, 
| but that the of ſuch a treaſonable writing was a ſuf- 
rr though af 

th 


ob late even that has been H . 


2. Taz ſccond ſpecics of treaſon. is, if a man do violate 
« the king's companion, or the king's eldeſt daughter unmarcicd, 
< or the wife of the king's eldeſt fon and heir.” By the king's 
companion is meant his wife ; and by violation is underſtood. 
carnal knowlege,; as well without force, as with it: and this is 
high treaſon in both partics, if both be conſenting ; as ſome. af 
plain intcation of this law is to guard the blood royal from any 
ſuſpicion of baſtardy, whereby the ſucceſſion to the crown might 
be rendered dubious : and therefore, when this reaſon craſes, the 
law ccaſcs with it; for to violate a queen or princeſs dawager is 

held to be no treaſon®©: in like manner as, by the feodal law, it 
waz a fclony and attended with a forfeiture of the fief, if the 
vaſal vitiated the wife or daughter of his lord“; but not ſo if 
he only vitiated his widow. | 


3. Tue third ſpecies of treaſon is, * if 2 man do levy war Z 2 
«« againſt our lord the king in his realm. And this may be done 
by taking arms, not only to dethrone the king, but under pre- 
tence to reform religion, or the laws, or to remove evil coun- 
v m For the 


rn. Fd. L I. . 5. 
» 1 Hal. P. C. 218. xz Hayt. P. C. 38. ” 0 
3 Inſt. g. 1 Hawk. P. C. 37. 
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men, to interfere forcibly in matters of ſuch high importance; 
rally as it has cftabliſhed a ſufficient power, for theſe pur- 

: neither does the con- 


veay 
original contract ſubſiſting between the king and his people. 
To reſiſt the king's forces by defending a caſtle againſt them, is 
a levying of war: and fo is an inſurrection with an avowed de- 
fign to pull down 4 incloſures, all brothels, and the like ; the 
making it a rebellion againſt the ſtate, 
and an inſolent in- 
- But a tumult with a view to 


public government. So, if two ſubjects quarrel and levy war 
againſt each other, it is only a great riot and and no 
treaſon. Thus it between the carls of Hereford and 
Gloceſter in 20 Edw. I. who raiſed each a little army, and com- 
mitted outrages upon each others lands, burning houſes, attended 
with the loſs of many lives: yet this was held to be no high 
treaſon, but only a great miſdemeſnor*. A bare conſpiracy to 
levy war does not amount to this ſpecies of treaſon ; but (if 
particularly pointed at the perſon of the king or his govern- 
ment) it falls within the firſt, OI IPOD 
king's death 


n in his 
realm, giving to them aid and comfort in the realm, or elſe- 
Hkewiſe be proved by ſome overt act, as by giving them intel 
Iigence, by ſending them provifions, by ſelling them arms, by 
treacherouſly ſurrendering a fortreſs, or the like *. By enemies 


£ 1 Hal. P. C. 232. | i 3 Inſt. . Foſter. 211. 213. 
Aid. 136. | * 3 off. 10. 
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are here underſtood the ſubjects of foreign powers with whom 


we are at open war. As to foreign pirates or robbers, who may 
happen to invade our coaſts, without any open hoſtilities be- 
tween their nation and our own, and without any commiſſion 
from any prince or ſtate at enmity with the crown of Great 
Britain, the giving them any afliſtance is alſo clearly treaſon ; 
light of adhering to the public enemies of the king 
and kingdom, or elſe in that of levying war againſt his majeſ- 
ty. And, moft indiſputably, the ſame. acts of adherence or aid, 
which (when applied to foreign enemies) will conſtitute treaſon 
under this branch of the ſtatute, will (when afforded to our 
own fellow ſubjects in actual rebellion at home) amount to high 
treaſon under the deſcription of levying war againſt the king “. 
But to relieve a rebel, fled out of the kingdom, is no treaſon : 
for the ſtatute is taken ſtrictly, and a rebel is not an enemy; an 
enemy being always the ſubject of ſome foreign prince, and 
7 one who owes no allegiance to the crown of England”. And 
'S if a perſon be under circumſtances of actual force and con- 
1 ftraint, through a well- grounded apprehenfion of injury to his 
| life or perſon, this fear or compulſion will excuſe his even join- 
SZ ing with cither rebels or enemſes in the kingdom, provided he 
43 leaves them whenever he hath a ſafe opportunity *. 


5. Ir a man counterfeit the king's great or privy ſeal,” 
this is alſo high treaſon. But if a man takes wax bearing the 
impreſſion of the great ſeal off from one patent, and fixes it to 
another, this is held to be only an abuſe of the ſeal, and not a 
counterfeiting of it; as was the caſe of a certain chaplain, who 
in ſuch manner framed a diſpenſation for non-refidence. But 
the knaviſh artifice of a lawyer much exceeded this of the di- 
vine. One of the clerks in chancery glewed together two pieces 
of parchment; on the uppermoſt of which 24 a patent, 
to which he regularly obtained the great ſeal, the label going 
through both the ſkins. He then diffolved the cement ; and 


i Foſter. 219. 
= Haid. 216. 


1 1 Hawk. P. C. 38. 
9 Foſter, 216. 85 
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taking of che written patent, on the blank ſkin wrote a freſh 
patent, of a different port from the former, and publiſhed it 
25 eruc. This was hdd no counterfeiting of the great ſeal, but 
only 2 great maſpmfon ; and fir Edward Coke? mentions it with 


ſome indegnataon, that the party was living at that day. 


6. Tun fich fperi of treaſon under this ftatute, is if a 
= aan coantecrfcat the king's money; and if a man bring falſe 
= moncy into the calm countcrfcit to the money of England, 

< knowang the moncy to be falſe.” As to the firſt branch, coun- 
ccrfcating the King's money; this is treaſon, whether the falſe 
momcy be uttcred an payment or not. Alſo if the king's own 
mintces altcr the flandard or alloy citzabliſhed by law, it is trea- 
fon. But gold and filver moncy only are held to be within this 
Gatutc*. With regard i to the fecond branch, importing 
forcign counterfeat moncy, in order to utter it here; it is held 
n 


7. 0 - 


«cif 2 man flay the chance, teafurer, or the king's juſtices 
* of the one bench or the other, juſtices in cyre, or juſtices of 
« afizc, and all othcr juſtices aſſigned to hear and determine, 
being in ther placcs dong their offices.” Theſe high magi(- 
rates, as they seprefeat the king's majeity during the execution 
the la. But dis fur cxtcads only to che actual killing of 
. It 
4he barons of r not within the pro 
econ of ths at”. 


Taos careful was the legiflature, in the reign of Edward the 


? 2; Inft. 16. Hd. 43- 
* « Haut. F. C. . IH. F. C. 238, 
| treaſon, 
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treaſon, that had formerly prevailed in our courts. But the at 
docs not ſtop here, but goes on. «« Becauſe other like caſes of 
« treaſon may happen in time to come, which cannot be thought 
«« of nor declared at preſent, it is accorded, that if any other 
«« caſe ſuppoſed to be treaſon, which is not above ſpecined, doth 
happen before any judge: the judge ſhall tarry without going 
<< to judgment of the treaſon, till the canſe be ſhewed and de- : 
<< clared before the king and his parliament, whether it ought — 
<4 to be judged treaſon, or other fclony. bir Matthew Hale is e ee 
very high in his encomiums on the great wiſdom and care of the + iu <7, 
parliament, in thus keeping judges within the proper bounds and ma SEAT V2 
lanits of this act, by not ſuffering them to run out (upon their , fe HL» Ge AE, 
own opinions) into conſtructive treaſons, though in cafes chat © $4: ; thy | 
ſeem to them to have a like parity of reaſon ; but referving oo i 
them to the decifion of parliament. Thus is a great ſecurity to 
the public, the judges, and even this ſacred act iticif; and leaves 
a weighty mamento to judges to be careful. and not overhaſty 
in letting in treaſons by conſtructiom or interpretation, eſpecially 
In new caſes that have not been reſolved and ſettled. 2. He 
obſerves, that as the authoritative decifon of theſe caſus amiſt 
is reſerved to the king and parliament, the moſt regular way to 
do it is by a new declarative act: and therefore the opinion of 
any one or of both houſes, though of very reſpectable weight, 
A — — ee ee 
. 


; | In conſequence of this power, not indeed originally granted 
by the ſtatute of Edward IH, but conſtitutionally inherent 
in every ſubſequent parliament, (which cannot be abridged of 
any rights by the act of a precedent one) the legiſiature was ex- 
tremely liberal in new trraſons in the unfortunate reign 
of king Richard the ſecond : as, particularly, the killing of an 
embaſſador was made ſo; which ſerms to be founded upon better 
reaſon than the multitude of other points, that were then ſtrained 


up to this high offence: the moſt arbitrary and abfurd of all 
1. Hal. F. C. 259. 


which 
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which was by the ſtatute 21 Ric. II. c. 3. which made the bare 
and intent of killing or depofing the king, without any 
overt act to demonſtrate it, high treaſon. And yet ſo little effect 
have over-violent laws to prevent any crime, that within two 
years afterwards this very prince was both depoſed and murdered. 
And, in the firſt year of his ſucceſſor's reign, an act was paſſed®, 
ting that no man knew how he ought to behave himſelf, 
= to do, ſpeak, or ſay, for doubt of ſuch pains of treaſon : and 


<< therefore it was accorded that in no time to come any treaſon be 


otherwiſe than was ordained by the ſtatute of king 
Edward the third.” This at once ſwept away the whole load 
of extravagant treaſons introduced in the time of Richard the 


Bur afterwards, between the reign of Henry the fourth and 
queen Mary, and particularly in the bloody reign of Henry the 
eighth, the ſpirit of inventing new and ſtrange treaſons was re- 
wived; among which we may reckon the offences of clipping 
money; breaking priſon or reſcue, when the priſoner is com- 
mitted for treaſon ; burning houſes to extort money; ſtealing 
cattle by Welchmen ; counterfeiting foreign coin; wilful poi- 
ſoning; execrations againſt the Ving; calling him opprobrious 
names by public writing; | counterfeiting the fign manual or 
fagnet; refuſing to abjure the pope; deflowering, or marrying 
without the royal licence, any of the king's children, fiſters, 
aunts, nephews, or nieces ; bare ſolicitation of the chaſtity of 
the queen or princeſs, or advances made by themſelves ; mar- 
rying with the king, by a woman not a virgin, without pre- 
wmioafly diſcovering to him ſuch her unchaſte life; judging or 
believing ( manifeſted by any overt act) the king to have been 
kwfully married to Anne of Cleve; derogating from the king's 
royal ſtile and title; impugning his ſupremacy; and aſſembling 
to the number of twelve, and not diſperſing upon pro- 
chmation : all which new-fangled treaſons were totally abro- 
gatcd by the ſtatute 1 Mar. c. 1. which once more reduced all 


„Stat. 1 Hen. IV, c. 10. 


treaſons 


* 4 . 


— 
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treafoms to the flandard of the ſtatute 25 Edw. III. Since which 
time, though the legiffature has been more cautious in creating 
new offences of this kind, yet the number is very confiderably 
cacrcaiſed, 2s we ſhall find upon a ſhort review. 


Tu rst ncw treaſons, created fince the ſtatute 1 Mar. c. 1. 
and mot comprehended under the deſcription of ſtatute 25 Edw. III. 
I hall compeize under three heads. 1. Such as relate to papiſts. 
2. Such 2s rate to falfifying the coin or other royal ſignatures. 
3. Such as are created for the ſecurity of the proteſtant ſucceſ- 
from im the houſe of Hanover. 


ns Tur firſt ſpecies, relating to papiſte, was conſidered in the 
preceding chapter, among the penaltics incurred by that branch 
of nom-conformaſis to the national church; wherein we have 
only to remember that by ſtatute 5 Eliz. c. 1. to defend the 
pope's juriſchcie in this realm is, for the firſt time, a heavy 
maſdcmeſnor ; and, if the offence be repeated, it is high trea- 
fon. Alfo by flatate 27 Elz. c. 2. if any popiſh prieſt, born in 
the dm of the crown of England, ſhall come over hither 
from beyond the feas ; or ſhall tarry here three days without 
conforming to the church; he is guilty of high treaſon. And 
by flatate 3 Jac. L c. 4. if any natural born ſubject be with- 
drawn from his allegiance, and reconciled to the pope or ſee of 
Rome, or amy other prince or ſtate, both he and all ſuch as 


procure fach reconciliation ſhall incur the guilt of high treaſon. 
Theſe were mentioned under the diviſion before referred to, as. 


fparztual offences, and I now repeat them as temporal ones alſo: 


diſtinguiſhing theſe overt acts of popery from all 
others, by ſctting the mark of high treaſon upon them, being 
certainly om a cuil. and not on a religious, account. For every 
popaſh pncit af courſe renounces his allegiance to his temporal 
ſovertign upon taking orders; that being inconſiſtent with his. 
new cnpgapements of canonical obedience to the pope: and the 
fame may be fad of an obſtinate defence of his authority here, 
or a formal reconciliation to the ſee of Rome, which the ſta- 


tute 
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tute conſtrues .. from one's patziral allegiance ; 
and therefore, hefides bang reconciled < to the Pope, it alſo, 
adds or any ——_ r— 


* 18. —— 4 * 22082 * 


2. ne e ee e to the cate or e repel 

/ignatures, we may recolic& chat the only two offences reſpecting 

| the coinage, which arc made treaſon by the ftatutc 25 Edv. III. 

! | dom; or the importing ſuch counterfeit moncy with intent to 
N 


; 5 


utter it, knowing it to be falſe. But theſe not being found fuf- 
ficient to reſtrain the evil ices of comers and falic moneyers, 
other ſtatutes have been fince made for that purpoſe. The crime 
{ itſelf is made a fpecics of high treafon ; as being a breach of al- 
legiance, by infringing the king's prerogative, and affuming one 
* of the attributes of the foverergn, to whom alone it belongs to 
ſet the value and determination of coin made at home, or to fix 
the currency of foreign money : and beſides, as all money which. 
bears the ſtamp of the kingdom is ſent into the warld upon the 
public faith, as containing metal of 2 particular weight and ſtan- 
dard, whoever falfifics this is an offender againit the ſtate, by 
contributing to render that public faith ſuſpected. And upon 
the ſame reaſons, by a law of the empcror Conſtantine ”, falſe 
ie e deckead: autty of Sid weak, and wan con-: 
demned to be burned alive: as, by the laws of Athens, all 
counterfeiters, debaſers, and diminiſhers of the current coin 
were ſubjected to capital puniſhment. However, it muſt be 
owned, that this method of reaſoning is 2 little overſtrained: 11 
counterfeiting or debafing the coin being uſually practiced, rather 1 
for the fake of private and unlawful lucre, than out of any diſ— E: 
affection to the fovercign. And therefore both this and it's Kind- 
red ſpecies of treaſon, that of counterfeiting the ſeals of the 
crown or other royal fignatures, feem better denominated by the 
later civilians a branch of the crimen falf or forgery (in which 
they are followed by Glanvil*, Bracton *, 9 than by 


„ d * 
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Conſtantine and our Edward the third, a ſpecies of the cu 
lagſae majeftatis or high treaſon. For this confounds the diſtinc- 
tion and proportion of offences; and, by affrxing the fame idcas 
of guilt upon the man who coins a lcaden groat and ham who 
to attend the very mention of the crime of high treaſon, and 
makes it more familiar to the ſubject. Before the flatute 


25 Edw. III. the offence of counterfeiting the coin was held to 


be only a ſpecies of petit treaſon *: but ſubſcquent acts in their 
new. extenſions of the offence have followed the example of that, 
and have made it equally high treaſon as an endeavour to ſubvert 


the government, though not quite equal in it's puniſbmcnt. 


I conſequence of the principle thus adopted, the flatute 
I Mar. c. 1. having at one blow all intermediate trea- 
ſons created fince the 25 Edw. III. it was thought cxpedicat by 
ſtatute 1 Mar. ſt. 2. c. 6. to revive two ſpecies thereof ; . 
1. That if any perſon falſcly forge or counterfcat any ſuch kind 
of coin of gold or filver, as is not the proper coin of this realm, 
but ſhall be current within this realm by conſent of the crown ; 
or, 2. ſhall falſely forge or counterfeit the fign manual, privy 
ſignet, or privy ſeal ; ſuch offences ſhall be deemed high treaſon. 
And by ſtatute 1 & 2 P. & M. c. 11. if any perſons do bring 
into this realm ſuch falſe or counterfeit forcign money, being 
current here, knowing the ſame to be falſc, and ſhall utter the 
ſame in payment, they ſhall be deemed offenders in high trea- 
ſon. The money referred to in theſe ſtatutes muſt be ſuch as is 
abſolutely current here, in all payments, by the king's procla- 
mation; of which there is none at preſcat, Portugal money 
being only taken by conſent, as approaching the neareſt to our 
ſtandard, and falling in well enough with our divifons of money 
into pounds and ſhillings : therefore to counterfeit it is no high 


treaſon, but another inferior offence. Clipping or defacing the 


genuine coin was not hitherto included in theſe ftatutes; though 
an offence equally pernicious to trade, and an equal infult upon 


» i Hal. F. C. 
Vo I. IV. a M the 
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the prerogative, as well as perſonal affront to the ſovereign ; 
whoſe very image ought to be had in reverence by all loyal fab- 

And therefore, among the Romans *®, defacing or even 
melting down the emperor's ſtatues was made treaſon by the 
Jukan hw; together with other offences of the like fort, ac- 
cording to that vague appendix, © aliudve quid ſimile fi admiſerint. 
And now, in England, by ftatute 5 Eliz. c. 11. clipping, waſhing, 
or filing, for wicked gain's ſake, any of the money 
of this realm, or other money ſuffered to be current here, ſhall 
be adjudged high treaſon; and by ftatute 18 Eliz. c. 1. the ſame 
offence is deſcribed in other more general words ; oh e 
hable to the ſame penalties. By ſtatute 3&9 W. HI. c. 26. 
made perpetual by 7 Ann. c. 25. whoever ſhall knowingly make 
or mend, or aſſiſt in ſo doing, or ſhall buy or fell, or have in 
his poſſcffion, any inſtruments proper only for the coinage of 
money; ————— ——— king's mint; 
ſhall be guity of high treaſon : which is by much the ſevereſt 
branch of the coinage law. The ftatute goes on farther, and 
cnatts; that to mark any coin on the edges with letters, or 
otherwiſe, in imitation of thofe uſed in the mint; or to colour, 
gild, or cafe over any com re ing the current coin, or even 
round blanks of bafe metal; - ſhalt be eonſtrued high treafon. 
And, Effly, by ſtatute 15 & 16 Geo. II. c. 28. if any perſon 
colours or alters any filver current coin of this kingdom, to 
make it reſemble a gold one; or any copper coin, to make it 
reſemble a filver one; this is alfo high treaſon : but the of- 
fender thall be pardoned, in caſe he diſcovers and convicts two 
other offenders of the fame kind. . 


2- + ei cw Hine ef gh woke is he os bo c- 
ted for the ſecurity of the proteflient  ficceſſton, over and above 
perzed under the ftatute 25 Edw. III. For this purpoſe, after 
the act of ſettlement was made, for transferring the crown to 
© ff. 48. 4-6. 
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the iluftrious houſe of Hanover, it was enacted "by PROP 
13 K 14 W. III. c. 3. that the prince of Wales, Ho 
was then thirtern years of age, and had aſſumed the title of 
king James III, ſhould be attainted of high treaſon ; and it was 
made high treaſon for any of the king's ſubjects by letters, meſ- 
fapes, or otherwiſe, to hold correſpondence with him, or any 
perſon employed by him, or to remit any money for his ule, 
knowing the fame to be for his ſervice. And by ſtatute x7Geo. II. 
c. 39- it is cnadtcd, that if any of the ſons of the pretender 
ſhall land or attempt to land in this kingdom, or be found in 
Great Britain, or Ircland, or any of the dominions belonging 
to the fame, he ſhall be judged attainted of high treaſon, and 
ſuffer the pains thereof. And to correſpond with them, or ro- 
mit money for their uſe, is made high treaſon in the ſame man- 
ner 28 it was to with the father. By the ſtatute 
1 Ann. ſt. 2. c. 17. any perſon ſhall endeavour to deprive or 
hinder any perſon, being the next in ſucceſſion to the crawn 
according to the limitations of the act of ſettlement, from ſuc- 
cceding to the crown, and ſhall maliciouſly and directly attempt 
the fame by any overt act, fuch offence ſhall be high treaſon. 
And by ſtatute 6 Ann. c. 7. if any perſon ſhall maliciouſly, ad- 
viſedly, and directly, by writing or printing, maintain and af- 
firm, that any other perſon hath any right or title to the crown 
of this realm, otherwiſe than according to the act of ſettlement; 
or that the kings of this realm with the authority of parliament 
are not able to make haus and ſtatutes, to bind the crown and 
the deſcent thereof ; ſuch perſon ſhall be guilty of high treaſon. 
This offence (or indeed maintaining this doctrine in any wife, 
that the king and parliament cannot limit the crown) was once 
before made high treaſon, by ſtatute 13 Eliz. c. 1. during the 
life of that princeſs. And after her deceaſe it continued a high 
miſdemeſnor, puniſhable with forfeiture of goods and chattels, 
even in the moſt flouriſhing aera of indefeaſible hereditary right 
and acre drome ſucceſſion. But it was again raiſed into high 
treaſon, by the ſtatute of Anne before-mentioned, at the time 
of a projected invaſion in favour of the then pretender ; and 


M 2 upon 
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upon this ftarute one Matthews, 2 primer, was comvified and 
exccuted in 1719, for printing 2 treafonablle pit ile 
vox papn var Der Gs 
Tus much for the crime of treaſon, or lg n, in 
all it's branches ; which confifts, we may obſerve, orginally, 
in groffly countcratting that allegiance, wich is duc from the 
ſubje& by cither birth or refidence : though, in form: miſtmces, 
pernicious practices has occafioned them 2 Hrrle to dopant from 
this it's idea. But of this cnongh has berm him | 
': it Is now time to paſs on from defning the crm to a 
Tux puniſhment of high treaſon in general is very folemn A 
and terrible. 1. That the offcader be drawn to the palllows, 2 
= be cut off 5 Ther as —— wi 
rel. 1 
4 except beheading, eſpecially where any of noble blood arc 2 1 
tainted. For, beheading being part of the judgment, that m h 1 
1 * State Tr. IX. 680. | lin formpture; for Joab was drama, e 


© x Hal. P. C. 382. | Enkban was hanged, Judas was iel, 
f This puniſhment for treaſon fir Edward and fo of the xt. (3 HA. an.) 


Coke tells us, is warranted by divers ex- © 1 Hal . C. 351. 


Ch. 6. 


Won es. 


from one ſpecies of death to another 
fay more hereafter. 


| 93 
But of bi we ſhall 


In the caſe of coining, which is 2 treaſon of a diffcrent 
complexion from the reſt, the puniſhment is milder for male 
offenders ; being only to be drawn, and hanged by the neck 
till dead. But in treaſons of every kind the puni of 
women is the ſame, and different from that of men. For, 2s 
the natural modeſty of the ſex forbids the expoſing and publicly 
mangling their bodies, their ſentence (which is to the full 2s 
terrible to ſenſe as the other) is to be drawn to the pallows, and 
there to be burned alive *. 


Tn conſequences of this judgment, (attainder, forfeiture, 
and corruption of blood) muſt be referred to the latter end of 
this book, probes” otter homage... ee 
treaſon as in other offences. 


> 3Inft. 52. ; * 2 Hal. F. C. 999. 
11 Hal. P. C. 351. 
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CHarTz?R THE SEVENTH. 


Or FELONIES, 1xjuz10vs To Tux KING's 
PREROGATIVE. 


A according to the method I have adopted, we are next 
to confider ſuch felonies as are more immediately inju- 
rious to the king's prerogative, it will not be amiſs here, at our 
firſt entrance upon this crime, to enquire briefly into the nature 
and meaning of felony ; before we proceed upon any of the par- 
ticular branches, ROE ITE: 


FELoxY, in the general accep tation of our Engliſh law, com- 
prizes every ſpecies of crime, gs 159% occaſioned at common law 
the forfciture of lands or goods. This moſt frequently happens 
in thoſe crimes, for which a capital puniſhment either is or was 
Hable to be inflicted : for thoſe felonies, which are called clergy- 
able, or to which the benefit of clergy extends, were antiently 
puniſhed with death in all lay, or unlearned, offenders ; though 

now by the ſtatute- law that puniſhment is for the firſt offence 
univerſally remitted. Treaſon itſelf, fays fir Edward Coke, 


was antĩentiy comprized under the name of felony : and in con- 
firmation of this we may obſerve, that the ſtatute of treaſons, 


25 Edw. III. c. 2. ſpeaking of ſome dubious crimes, directs a 
» 3Inft. 15. 
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reference to parliament ; that it may be there adjudged, © whe- 
« ther they be treaſon, or arber felony.” All treaſons therefore, 
ſtrictly ſpeaking, are felonics; though all felonies are not treaſon. 
And to this alſo we may add, that all offences, now capital, are 
in ſome degree or other fclony : and this is likewiſe the caſe 
with ſome other offences, which are not puniſhed with death; 
as ſuicide, where the party is already dead; homicide by chance- 
medly, or in ſelf- defence; and petit larceny, or pilfering ; all 
which are (ſtrictly ſpeaking) felonies, as they ſubject the com- 
mitters of them to forfcitures. So that upon the whole the only 
adequate definition of felony feems to be that which is before 
laid down ; vz. an offence which occafions a total forfeiture of 
either lands, or goods, or both, at the common law; and to 
which capital or other puniſhment may be ſuperadded, according 


To explain this matter a little farther : the word felony, or 
feloma, is of undoubted frodal original, being frequently to be 
met with in the books of feuds, Sc; but the derivation of it 
has much puzzled the juridical lexicographers, Prateus, Calvi- 
nus, and the reſt: ſome deriving it from the Greek, yas, an 
impoſtor or deceiver; others from the Latin, falh, fefelli, to 
countenance which they would have it called falloria. Sir Ed- 
ward Coke, as his manner is, has given us a ftill ſtranger ety- 
mology ; that it is crime anims felles perpetratum, with a bitter 
or galliſh inclination. But all of them agree in the deſcription, 
that it is ſuch a crime as works a forfeiture of all the offender's 
lands, or goods. And this gives great probability to fir Henry 
Spclman's Teutonic or German derivation of it: in which lan- 
guage indeed, as the word is clearly of feoda; original; we ought 
rather to look for it's fignification, than among the Greeks and 
Romans. Fe-lon then, according to him, is derived from two 
northern words; fee, which fignifics (we well know) the fief, 
feud, or beneficiary eſlate; and lon, which fignifies price or 
value. Felony is therefore the fame as pretium feudi, the conſi- 
> 11ſt, 391. < Glofiar. tit. Fehr. 
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deration for which a man gives up his ff; 2s we fay in common 
ſpeech, ſuch an act is as much 2s your E, or citate, is worth. 


ö 
\ which an eſtate is forfcated,, or chr, to the lod. r 


| To confirm this we may that it i this ſenſe, of 
\ forfeiture to the lord, that the forodal waters conftantly aſc it. 
1 For all thoſe acts, whether of 2 commal nature or not, which 
at this day are generally forfcitures of copyhold cftztes*, arc fliled 
feloniae in the feodal law : E, per quas fendum amittitar*©.” 

S nm, - nnnhyg # per aununs ef diem cefſeoerit 
petenda irugſlitur * ; 5 ——— — megane? fe @ 
8 ny twig "el 4 domine, iz gus cx oocante, r.. 
| « fatus non comparuerit* ; all theſe, with many others, are flill 

| cauſes of forfeiture in our copyhold cftatcs, and were denominated 
1 : felonies by the feodal conflitutions. So likewiſe injuries of a more 

| 

| 


ſubſtantial or criminal nature were denomanated felonies, that is, 

forfeitures: as aſſaulting or beating the ld vitzating his wife or 

„ © þ dominum cucaurbiteverit, Le. cum zxxere cjas concubue— 2M 

| « it; all theſe are cicemed felonies, and the later is "IF 

| ſo denominated, / fecerzt alma, dommum forte cacarbitands”.” 5 

| And as theſe contempts, or ſmaller offences, were felonies or acts IJ 
| of forfeiture, of courſe greater crimes, 2s munder and robbery, 
fell under the ſame denomination. On the other hand, the lord 

might be guilty of fdony, or forfeit his feapnory to the vaſſal, 1 

by the ſame acts as the vaſſal would have forfcitcd his feud to the 6 

lord. & dominus commifit feloniam, per quam aal amitteret 3 


lony in the lord is beating the fervant of his vafal, fo 2s that he 
loſes his ſervice ; which fcems mercy in the nature of 2 civil 
* See Vol. II. pag. 284. * Fea Z 2. 2. 22. 
©. Feud. 1.2. f. 26. in calc. * N Z 2. 2.24. 4.2. 
f Fend. /.1. f. 21. | 1 Few. LI. . 5. 
Fend. I. 2. f. 24. L A Din L x. 2. 
> Feud. J. 2. t. 34. J. 2. f. 26. J. 3. = NL 2e. 
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injury, ſo far as it reſpects the vaſal. And all theſc fclomes were 
to be determined . per laudamentum fue judicium parmm fuorum” 
in the lord's court; as with us forfeitures of copyhold lands arc 
preſentable by the homage in the court-baron. 


Ferony, and the act of forfciture to the lord, being thus 
ſynonymous terms in the feodal law, we may cafily trace the 


_ reaſon why, upon the introduction of that law into England, 


thoſe crimes which induced ſuch forfeiture or cicheat of lands 
(and, by a ſmall deflexion from the original ſenſe, ſuch 2s in- 
duced the forfeiture of goods alſo) were denominated felonies. 
Thus it was faid, that ſuicide, robbery, and rape, were fclomes ; 
that is, the conſequence of ſuch crimes was forfeiture ; till by 
long uſe we began to ſignify by the term of felony the actual 
crime committed, and not the penal conſequence. And upon 
this ſyſtem only can we account for the cauſe, why treaſon in 
antient times was held to be a ſpecies of felony: w2. becauſc 
it induced a forfeiture, 


HENCE it follows, that capital puniſhment docs by no means 
enter into the true idea and definition of felony. Felony may 
be without inflicting capital puniſhment, as in the caſes in- 
ſtanced of ſelf- murder, excuſable homicide, and petit larciny: 
and it 1s poſſible that capital puniſhments may be inflicted, and 
yet the offence be no felony ; as in the caſe of hereſy by the com- 
mon law, which, though capital, never worked any forfeiture 
of lands or goods, an inſeparable incident to felony. And of 
the ſame nature is the puniſhment of ſtanding mute, without 
pleading to an indictment; which is capital, but without any 
forfeiture, and therefore ſuch ſtanding mute is no felony. In 
ſhort the true criterion of felony is forfeiture ; for, 2s fir Ed- 
ward Coke juſtly obſerves ?, in all felonies which are puniſhable 
with death, the offender loſes all his lands in fee-funple, and 
alſo his goods and chattels; in ſuch as are not fo puniſhable, 
his goods and chattels only. 


® $3 inſt. 43. ” 1 Inf. 391. 
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Tas idca of felony is indeed fo generally connected with that 
of capital punabment, that we find it hard to ſeparate them; 
and to this uſage the interpretations of the law do now conform. 
And therefore if a ftatute makes any new offence felony, the 
h pes that it thall be puniſhed with death, viz. by hang- 
mg, 2s wall as with forfeiture : unleſs the offender prays the 
benefit of clergy: which all felons are entitled once to have, 
une the fame 15 taken away by ſtatute. And, in com- 
plzncc herewith, I ſhall for the future conſider it alſo in the 


treafom; having premiſed thus much concerning the true nature 
and original meaning of felony, in order to account for the reaſon 
of thoſe inftances I have mentioned, of felonies that are not ca- 
patal, and capital offences that are not felonies : which ſeem at 
far vicw repugnant to the general idea which we now entertain 


— eau tes hoods whereas properly 
It is 2 crime to be puniſhed by forfeiture, and to which death 


may, or may not be, though it generally is, ſuperadded. 


_ I ymoOcEED now to confider ſuch felonies, as are more im- 
medzatcly imjunous to the king's prerogative. Theſe are, 1. Of- 


againit the king's council. 3. The offence of ſerving a foreign 
prince. 4. The offence of imbezzling the king's armour or 
rs of war. To which may be added a fifth, 5. Deſertion 
from the king's armies in time of war. | 


1. OzrzxCEs relating to the comm, under which may be 
ranked forme inferior miſdemeſnors not amounting to felony, are 
thas decked by 2 ſeries of ſtatutes, which I ſhall recite in the 
ander of time. And, firſt, by ſtatute 27 Edw. I. c. 3. none ſhall 
bring pallands and crockards, which were foreign coins of baſe 
metal, into the realm, on pain of forfeiture of life and goods. 
By ftatutc g Edw. 33 no ſterling money ſhall be melted 


* x Hewk. FP. C. 107. 2 Hawk. P. C. 444. 


fame Eat, 2s a generical term, including all capital crimes below 


fences relating to the coin, not amounting to treaſon. 2, Offences 
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down, upon pain of forfeiture thereof. By ſtatute 14 Eliz. c. 3. 
ſuch as forge any foreign coin, although it be not made current 
here by ion, ſhall (with their aiders and abettors) be 
guilty of miſpriſion of treaſon: a crime which we ſhall here- 
after confider. By ftatute 13 & 14 Car. II. c. 31. the offence of 
melting down any current filver money ſhall be puniſhed with 
forfeiture of the ſame, and alſo the double value: and the of- 
fender, if a freeman of any town, ſhall be disfranchiſed ; if not, 
ſhall fuffer fix months impriſonment. By ftatute 6 & 7 W. III. 
c. 17. if any perſon buys or ſells, or knowingly has in his cuſ- 
tody, any clippings or filings of the coin, he ſhall forfeit the 
fame and 00 1; one moiety to the king, and the other to the 
informer ; and be branded in the cheek with the letter R. By 
ſtatute 8 & W. III. c. 26. if any perſon ſhall blanch, or whiten, 
copper for fale ; (which makes it reſemble filver) or buy or ſell 
or offer to ſale any mallcable compoſition, which ſhall be heavier 
than filver, and look, touch, and wear like gold, but be beneath 
the ſtandard : or if any perſon ſhall receive or pay any counter- 
feit or diminiſhed money of this kingdom, not being cut in 
pieces, (an operation which every man is thereby empowered to 
perform) at a leſs rate than it ſhall import to be of: (which de- 
monftrates a conſciouſneſs of it's baſeneſs, and a fraudulent de- 
fign) all ſuch perſons ſhall be guilty of felony. But theſe pre- 
cautions not being found ſufficient to prevent the uttering of falſe 
or diminiſhed money, which was only a miſdemeſnor at common 
law, it is enacted by ſtatute 15 & 16 Geo. II. c. 28. that if any 
perſon ſhall tender in any counterfeit coin, knowing it 


Jo to be, he ſhall for the firſt offence be impriſoned fix months; 


and find ſureties for his good behaviour for 5x months more: 
for the ſecond offence, ſhall be impriſoned and find ſureties for 
two years: and, for the third offence, ſhall be guilty of felony 
without benefit of clergy. Alſo if a perſon knowingly tenders 
in payment any counterfeit money, and at the ſame time has 
more in his cuſtody ; or ſhall, within ten days after, knowingly 
tender other falſe money; he ſhall for the firſt offence be impri- 
loned one year, and find furetics for his good behaviour for two 
N 2 | years 
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years longer; and for the ſecond, be guilty of felony without 
benefit of clergy. By the ſame ſtatute it is alſo cnacted, that, 
if any perſon counterfeits the copper coin, he ſhall ſuffer two 
years impriſonment, and find ſuretics for two years more. Thus 
much for offences relating to the coin, as well miſdemeſnors 2s 
felonies, which I thought it moſt convenient to conſider i in onc 
and the ſame view. 


2. FzLonEs, againſt the king's counce/*, are; firſt, by fla- 
tute 3 Hen. VII. c.14. if any ſworn ſervant of the king's houſhold 
conſpires or confederates to kill any lord of this realm, or other 
perſon, ſworn of the king's council, he ſhall be guilty of felony. 
Secondly, by ſtatute 9 Ann. c. 16. to affault, firike, wound, or 
attempt to kill, any privy counſellor in the execution of his 
office, is made felony without benefit of clergy. 


3. FELONIES in fred A flats, which ſervice is ge- 
nerally inconſiſtent with allegiance to one's natural prince, are 
reſtrained and puniſhed by ſtatute 3 Jac. I. c. . which makes it 
felony for any perſon whatever to go out of the realm, to ſerve 
any foreign prince, without having firſt taken the oath of alle- 
giance before his departure. And it is felony alſo for any geatle- 
man, or perſon of higher degree, or who hath borne any office 
in the army, to go out of the realm to ſerve ſuch forcign prince 
or ſtate, without previouſly entering into a bond with two fure- 
ties, not to be reconciled to the ſee of Rome, or enter into any 
conſpiracy againſt his natural ſovereign. And farther, by ſta- 
tute 9 Geo. II. c. 30. enforced by ſtatute 29 Geo. IL c. 17. if 
any ſubject of Great Britain ſhall enliſt himſelf, or if any perſon 
ſhall procure him to be enliſted, in any forcign ſervice, or de- 
tain or embark him for that purpoſe, without licence under the 
king's ſign manual, he ſhall be guilty of felony without benefit - 
of clergy: but if the perſon, ſo enliſted or cnticed, ſhall dif- 
cover his feducer within fifteen days, ſo as he may be appre- 
hended and convicted of the fame, he ſhall himſelf be indem- 


See Vol. I. pag. 332. 
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nified. By ſtatute 29 Geo. II. c. 17. it is moreover enacted, that 


to ſerve under the French king, as a military officer, ſhall be 


felony without benefit of clergy; and to enter into the Scotch 
brigade, in the Dutch ſervice, without previouſly taking the 
oaths of allegiance and abjuration, ſhall be a forfeiture of 5007. 


4. FELONY, by imbezzling the king's armour or warlike 
foores, is ſo declared to be by ſtatute 31 Eliz. c. 4. which enacts, 
that if any perſon having the charge or cuſtody of the king's 
armour, ordnance, ammunition, or habiliments of war ; or of 
any victual provided for victualling the king's ſoldiers or mari- 
ners; ſhall, either for gain, or to impede his majeſty's ſervice, 
imbezzle the ſame to the value of twenty ſhillings, ſuch offence 
ſhall be felony. And the ſtatute 22 Car. II. c. 5. takes away the 
benefit of clergy from this offence, ſo far as it relates to naval 
ſores. Other inferior imbezzlements and miſdemeſnors, that 
fall under this denomination, are puniſhed by ſtatute 1 Geo. I. 
c. 25. with fine and impriſonment. 


5. DEsSERTION from the king's armies in time of war, 
whether by land or ſea, in England or in parts beyond the ſeas, 
is by the ſtanding laws of the land (excluſive of the annual acts 
of parliament to puniſh mutiny and deſertion) and particularly 
by ſtatute 18 Hen. VI. c. 19. and 5 Eliz. c. 5. made felony, but 
not without benefit of clergy. But by the ſtatute 2 & 3 Edw.VI. 
C. 2. clergy is taken away from ſuch deſerters, and the offence 
is made triable by the juſtices of every ſhire. The ſame ſtatutes 
puniſh other inferior military offences with fines, impriſonment, 
and other penalties. 


o __ — — 


* ow 


CHAPTER THE EIGHTH. 


Or PRAEMUNIRE. 


THIRD ſpecies of offence more immediately affecting 
tal puniſhment, is that of procmunzre : fo called from the words 
of the writ to the proſecution thereof; © praemunire* 
« facias A. B. forewarn A. B. that he appear before us to an- 
fwer the contempt wherewith he ftands charged; which con- 
tempt is parti recited in the preamble to the writ*. It 
took it's original from the exorbitant power claimed and exerci- 
ſed in England by the pope, which even in the days of blind 
zeal was too heavy for our anceſtors to bear. 


Ir may juſtly be obſerved, that religious principles, which 
(when genuine and pure) have an evident tendency to make their 
profeſſors better citizens as well as better men, have (when per- 
verted and erroneous) been uſually ſubverſive of civil govern- 
ment, and been made both the cloak and the inſtrument of every 
pernicious defign that can be harboured in the heart of man. 
The unbounded authority that was exerciſed by the Druids in 
the weſt, under the influence of pagan ſuperſtition, and the 
terrible ravages committed by the Saracens in the eaſt, to pro- 
pagate the religion of Mahomet, both witneſs to the truth of 


A barbarous word for pracmenere. > Old Nat. Prev. 101. cat. 1534- 
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chat antient univerſal obſcrvation ; that, in all ages and in all 
countries, civil and eccleſiaſtical tyranny are mutually productive 
of each other. And it is the glory of the church of England, 
as well as a ſtrong preſumptive argument in favour of the purity 
of her faith, that ſhe hath been (as her prelates on a trying oc- 
caſion once expreſſed it*) in her principles and practice ever moſt 
unqueſtionably loyal. The clergy of her perſuaſion, holy in their 
doctrines and unblemiſhed in their lives and converſation, are 

alſo moderate in their ambition, and entertain juſt notions of 
the tics of ſociety and the rights of civil government. As in 
matters of faith and morality they acknowlege no guide but the 
ſcriptures, ſo, in matters of external polity and of private right, 
they derive all their title from the civil magiſtrate ; they look 
up to the king as their head, to the parliament as their law- 
giver, and pride themſelves in nothing fo juſtly, as in being 
true members of the church, emphatically by /aw eſtabliſhed. 
Whereas the principles of thoſe who differ from them, as well 
in one extreme as the other, are equally and totally deſtructive 
of thoſe tics and obligations by which all ſociety is kept toge- 
ther ; on thoſe rights, which reaſon and 
the original contract of every free ſtate in the univerſe have 
veſted in the ſovereign power; and equally aiming at a diſtinct 
independent of their own, where ſpiritual men and 
ſpiritual cauſes are concerned. The dreadful effects of ſuch a 
religious bigotry, when actuated by erroneous principles, even 
of the proteſtant kind, are ſufficiently evident from the hiſtory 
of the iſts in Germany, the covenanters in Scotland, 
and that deluge of ſectaries in England, who murdered their 
ſovereign, overturned the church and monarchy, ſhook every 
pillar of law, juitice, and private property, and moſt devoutly 
_ eſtabliſhed a kingdom of the ſaints in their ftead. But theſe. 
horrid devaſtations, the effects of mere madneſs or of zeal that 
was nearly allied to it, though violent and tumultuous, were 
but of a ſhort duration. Whereas the progreſs of the papal po- 
licy, long actuated by the ſtcady ef of ſucceſſive pontiffs, 


© Addreſs to James II. 1687. 


took 
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took deeper root, and was at length in ſome places with diffi- 
culty, in others never yet, exti For this we might call 
to witneſs the black intrigues of the Jeſuits, fo lately trium- 
phant over Chriſtendom, but now univerſally abandoned by even 
the Roman catholic powers: but the ſubject of our preſent 
chapter rather leads us to confider the vaſt ſtrĩdes, which were 
formerly made in this kingdom by the popiſh clergy ; how 
nearly they arrived to effecting their grand defign ; forme few of 
the means they made uſe of for eſtabliſhing their plan; and 
how almoſt all of them have been defeated or converted to bet- 
ter purpoſes, by the vigour of our free conſtitution, and the 
wiſdom of ſucceſſive parliaments. 


Hen cem, ee, Tux antient Britiſh church, by whomſoever planted, was a 
i ere acc . 37% -ſtranger to the biſhop of Rome, and all his pretended authority. 
Hex of HSA A But, the pagan Saxon invaders having driven the profeſſors of 
. e. chriſtianity to the remoteſt corners of our ĩſland, their own con- 
L a.. verſion was afterwards effected by Auguſtin the monk, and 
of ihe e 5 other miſſionaries from the court of Rome. This naturally in- 
E. bee, troduced ſome few of the papal corruptions in point of faith 
lf Sos and doctrine; but we read of no civil authority claimed by the 
4 pope in theſe kingdoms, till the acra of the Norman conqueſt : 
when the then reigning pontiff having favoured duke William 

in his projected invaſion, by bleſſing his hoſt and I 
his banners, he took that opportunity alſo of cftabliſhing his 
ſpiritual encroachments ; and was even permitted fo to do by 
the policy of the conqueror, in order more effectually to humble 
the Saxon clergy and aggrandize his Norman relates : prelates, 
who, being bred abroad in the doctrine and practice of ſlavery, 
had contracted a reverence and regard for it, and took a pleaſure 
in rivetting the chains of a free-born people. | 


THE moſt ſtable foundation of legal and rational government 
is a due ſubordination of rank, and a gradual ſcale of authority; 
and tyranny alſo itſelf is moſt ſurely ſupported by a regular in- 
creaſe of deſpotiſm, rifing from the flave to the fultan : with 
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this difference however, that the meaſure of obedience in the 
one is grounded on the principles of ſociety, and is extended no 
farther than reaſon and neceſſity will warrant ; in the other it 1s 
limited only by abſolute will and pleaſure, without permitting 
the inferior to examine the title upon which it is founded. More 
effectually therefore to enſlave the conſciences and minds of the 
people, the Romiſh clergy themſelves paid the moſt implicit 
obedience to their own ſuperiors or prelates ; and they, in their 
turns, were as blindly devoted to the will of the ſovereign pon- 
tiff, whoſe deciſions they held to be infallible, and his authority 
co: extenſive with the chriſtian world. Hence his legates a latere 


were introduced into every kingdom of Europe, his bulles and 


decretal epiſtles became the rule both of faith and diſcipline, his 
judgment was the final reſort in all caſes of doubt or difficulty, 
his decrees were enforced by anathemas and ſpiritual cenſures, 
he dethroned even kings that were „and denĩed to 
whole kingdoms (when undutiful) the exerciſe of chriſtian or- 
dinances, and the benefits of the goſpel of God. 


Bur, though the being ſpiritual head of the church was a 
thing of great ſound, and of greater authority, among men of 
conſcience and piety, yet the court of Rome was fully apprized 
that (among the bulk of mankind) power cannot be maintained 
without property; and therefore it's attention began very carly to 
be rivetted upon every method that promiſed pecuniary advan- 
tage. The doctrine of purgatory was introduced, and with it 
the purchaſe of maſſes to redeem the ſouls of the deceaſed. 
New-fangled offences were created, and indulgences were fold 
to the wealthy, for liberty to fin without danger. The canon 
law took . cognizance of crimes, injoined penance pro ſalute 

animae, and commuted that penance for money. Non-refidence 
and pluralities among the clergy, and marriages among the laity 
related within the ſeventh degree, were ſtrictly prohibited by 
canon; but diſpenſations were ſeldom denicd to thoſe who could 


afford to buy them. In ſhort, all the wealth of chriſtendom 
Vor. IV. O was 


. 
- — —ů— — 
1 Ku 

— - 


106 N PUB LIc BOOK IV. 
was gradually drained, by a thouſand chanels, into the coffers 
of the holy ſec. 


Tu E cſtabliſhment alſo of the feodal fyſtem in moſt of the 
governments of Europe, whereby the lands of all private pro- 
prictors were declared to be holden of the prince, gave a hint to 
the court of Rome for uſurping a fimilar authority over all the 
preferments of the church ; which began firft in Italy, and gra- 
dually ſpread it{clf to England. The pope became a feodal lord; 
and all ordinary patrons were to hold their right of patronage 
under this univerſal ſaperior. Eſtates held by feodal tenure, 
being originally gratuitous donations, were at that time deno- 
manated beneficia : their very name as well as conftitution was 
borrowed, and the care of the ſouls of a pariſh thence came to 
be denominated a benefice. Lay fees were conferred by inveſtiture 
or delivery of corporal poſſefſion; and ſpiritual I benefices, which 
72 donatives, now received in like manner 
3 As lands efchented to the lord, in 
defect of a legal tenant, fo benefices lapſed to the biſhop upon 

ion by the patron, in the nature of a ſpiritual 
eſcheat. The annual tenths collected from the clergy were equĩ- 
valcnt to the feodal render, or rent reſerved upon a grant; the 
oath of canonical obedicnce was copied from the oath of fealty 
required from the vaſal by his ſuperior ; and the primer ſezfns of 
were cruelly extorted by his lord, gave birth to as cruel an ex- 
ation of firſt-fruits from the beneficed © 3 
n e We by the means of his legates 4 . 

* | 


Ar length the holy father went 6 
of either emperor or feodal lord. He reſerved to himſelf, by his 
own apoſtolical authority, the preſentation to all benefices which 


© Extreo.]. 3.1.2. c. 13. 


_ became 
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became vacant while the incumbent was attending the court of 


Rome upon any occaſion, or on his journey thither, or back 
again; and moreover ſuch alſo as became vacant by his promo- 
tion to a biſhoprick or abbey : © etzamft ad illa perſonae conſue- 
« verint et debuerint per electionem aut quenrots alum modum aſſumi. 
And this laft, the canoniſts declared, was no detriment at all to 
the patron, being only like the change of a life in a feodal eſtate 
by the lord. Diſpenſations to avoid theſe vacancies begat the 
doctrine of commendams : and papal provifions were the previous 
nomination to ſuch benefices, by a kind of anticipation, before 
they became actually void ; though afterwards indiſcriminately 
applied to any right of  atronage exerted or uſurped by the pope. 
In conſequence of which the beſt livings were filled by Italian 
and other foreign clergy, equally unſkilled in and averſe to the 
laws and conſtitution of England. The very nomination to bi- 
ſhopricks, that anticnt prerogative of the crown, was wreſted 
from king Henry the firſt, and afterwards from his ſucceſſor king 
John; and ſeemingly indeed conferred on the chapters belonging 
to each ſee: but by means of the frequent appeals to Rome, 
through the intricacy of the laws which regulated canonical 


elections, was eventually veſted in the pope. And, to ſum up 


this head with a tranſaction moſt un and aſtoniſhing in 
it's kind, pope Innocent III had at length the effrontery to de- 
mand, and king John had the meanneſs to conſent to, a reſig- 
nation of his crown to the pope, whereby England was to be- 
come for ever St Peter's patrimony ; and the daſtardly monarch 
re- his ſceptre from the hands of the papal legate, to 


hold as the vaſal of the holy ſec, at the annual rent of a thou- 
ſand marks. 


ANOTHER engine ſet on foot, or at leaſt greatly improved, 
by the court of Rome, was a maſterpiece of papal policy. Not 
content with the ample proviſion of tithes, which the law of the 
land had given to the parochial clergy, they endeavoured to graſp 
at the lands and inheritances of the kingdom, and (had not the 
legiſlature withſtood them) would by this time have probabl 


y 
O 2 been 
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been maſters of every foot of ground in the Kingdom. To this 
end they introduced the monks of the Benedictine and other 
rules, men of ſour and auſtere religion, ſeparated from the world 
and it's concerns by a vow of perpetual cclibacy, yet faſcinating 
the minds of the people by pretences to cxtraordmary fanctity, 
while all their aim was to aggrandize the power and extend the 
influence of their grand ſuperior the pope. And as, in thoſe times 
of civil tumult, great rapines and violence were daily committed 
by overgrown lords and their ad ct, they were taught to be- 
lieve, that founding a monaſtery a Le before their deaths would 
atone for a life of incontinence, diſorder, and bloodſhed. Hence 
innumerable abbeys and religious houſes were built within 2 
century after the conqueſt, and cndowed, not only with the 
tithes of pariſhes which were raviſhed from the fecular clergy, 
but alſo with lands, manors, lordſhips, and cxtenfive baronics. 
And the doctrine inculcated was, that whatever was fo given to, 
or purchaſed by, the monks and fricrs, was conſecrated to God 
himſelf; and that to alienate or take it away was no leſs than 
the fin of ſacrilege. 


I MIGHT here have enlarged upon other contrivances, which 
will occur to the recollection of the reader, fet on foot by the 


court of Rome, m 
from any intercourſe with the civil ſuch as the ſe- 
paration of the ecclckaſtical court from the temporal ; the ap- 
pointment of it's judges by merely ſpiritual authority, without 
any interpoſition from the crown; the exclufive j it 
claimed over all ecclefiaſtical perſons and cauſes; and the pri- 
legrum clericale, or benefit of clergy, which delivered all clerks 
from any trial or puniſhment except before their own tribunal. 
But the hiſtory and progreſs of ecclcfaftical courts©, as well as 
of purchaſes in mortmain*, have already been fully diſcuſſed in 
the ing volumes: and we ſhall have an opportunity of 
examining at large the nature of the pri clericale in the 
progreſs of the preſent book. And therefore I ſhall only obſerve 
* See Vol. III. pag. 66. * See Val. IL. pag. 268. 
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at preſent, that notwithſtanding this plan of pontificial power 
was ſo deeply laid, and ſo indefatigably purſued by the unwcaricd 
politics of the court of Rome through a long ſucceſſion of ages: 
notwithſtanding it was poliſhed and improved by the united en- 
deavours of a body of men, who engroſſed all the learning of 
Europe for centuries together ; notwithſtanding it was firmly 
and reſolutely executed by perſons the beſt calculated for eſta- 
bliſhing tyranny and deſpotiſm, being fired with a bigoted en- 
thuſiaſm, (which prevailed not only among the weak and imple, 
but even among thoſe of the beſt natural and acquired endow- 
ments) unconnected with their fellow- ſubjects, and totally 
indifferent what might befal that poſterity to which they 
bore no endearing relation ; --- yet it vaniſhed into ing, 
when the eyes of the people were a little enlightened, and they 
ſet themſelves with vigour to oppoſe it. So var and ridiculous 
is the attempt to live in ſociety, without acknowleging the ob- 
ligations which it lays us under; and to affect an intire inde- 
pendence of that civil ſtate, which protects us in all our rights, 


and gives us every other liberty, that only excepted of deſpi- 
ſing the laws of the community. 


HaviNnG thus in ſome degree endeavoured to trace out the 
original and ſubſequent progreſs of the papal uſurpations in 
England, let us now return to the ſtatutes of praemunire, which 
were framied to encounter this overgrown yet encreafing evil. 
King Edward I, a wiſe and magnanimous prince, ſet himſelf in 
earneſt to ſhake off this-ſervile yoke®. He would not ſuffer his 
biſhops to attend a general council, till they had ſworn not to 
receive the papal benediction. He made light of all papal bulles 
and proceſſes : attacking Scotland in defiance of one; and ſcifing 
the temporalties of his clergy, who under pretence of another 
refuſed to pay a tax impoſed by parliament. He ſtrengthened the 
ſtatutes of mortmain ; thereby cloſing the great gulph, in which 
all the lands of the kingdom were in danger of being ſwallowed. 


t Dav. 83, Ec. 


And, 


—_— Pozo Boox IV. 
And, one of his fubjedts having obtained a bulle of excommuni- 
cation againſt another, he ordered him to be executed as a trai- 
CE SAS ho eons Jane. And in the thirty fifth year 


of his reign was made the firft ftatute againſt papal proviſions, 1 
which, according to fir Edward Coke, is the foundation of all 1 
the ſubſequent ſtatutes of praemmire; which we rank as an of- 3 
fence immediately againſt the king, becauſe every encourage- 
ment of the papal power is a 6—— of the authority of 


I's che weak reign of Edward the ſecond the pope again 
endeavoured to encroach, but the parliament manfully withſtood 
bim; and it was one of the principal articles charged againſt 
that unhappy prince, that he had given allowance to the bulles 


of the fee of Rome. But Edward the third was of a temper A . 
extremely different; and, to remedy theſe inconveniences firſt = 


by gentle means, he and his nobility wrote an expoſtulation to -« 
the pope : but receiving a menacing and contemptuous anſwer, 8 
withal acquainting him, that the emperor, (who a few years 3 
before at the diet of Nuremberg, A. D. 1323, had cſtabliſhed 

2 law againſt provifions*) and alſo the king of France, had lately 
fubmattcd to the holy ſce; the king replicd, that if both the 18 
emperor and the French king ſhould take the pope's part, he 1 
was ready to give battel to them both, in defence of the liber- 1 
tics of his crown. Hereupon more ſharp and penal laws were 1 
enacted againſt proviſors, which enact ſeverally, that the court 9 
of Rome ſhall preſent or collate to no biſhoprick or living in b 
England ; and that whoever difturbs any patron in the preſen- 
tation to a living by virtue of a papal provifion, ſuch proviſor 
ſhall pay fanc and ranſom to the king at his will; and be im- 
priſoned till he renounces ſuch provifion : and the ſame punith- 
ment xs inflated on ſuch as cite the king, or any of his ſubjects, 


> Bro. Ar. tir. Corus. 115. Treafſas. 14. Stat. 25 Edw. III. ſt. 6. 27 Edw. III. 
5 Rep. part 1. fol. 12. 3AT 19. . . . 38 Edw. III. ft. 1. c. 4. & ft. 2. 
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to 


Praemunire facias, being (as was faid) uſed to command a citation 


Ch. 8. WION CGS. 111 


to anſwer in the court of Rome. And when the holy ſee re- 


ſented theſc and pope Urban V attempted to revive 
the vaſalage and annual rent to which king John had ſubjected 
his kingdom, it was unanimouſly agreed by all the eſtates of the 
realm in parliament aſſembled. 40 Edw. III. that king John's 
donation was null and void, being without the concurrence of 
parliament, and contrary to his coronation oath : and all the 
temporal noblity and commons engaged. that if the pope ſhould 
endeavour by proceſs or otherwiſc to maintain theſe uſurpations, 
they would reſiſt and withſtand him with all their power ©. 


In the reign of Richard the ſecond, it was found neceſſary 
to ſharpen and ſtrengthen theſe Laws, and therefore it was enacted 
by ſtatutes 3 Ric. II. c. 3. and 7 Ric. IL c. 12. firſt, that no alien 
ſhould be capable of letting his benefice to farm; in order to 
compel ſuch, as had crept in, at lcaft to refide on their - 
ments: and, afterwards, that no alien ſhould be to be 
preſented to any eccleſiaſtical preferment, under the penalty of 
the ſtatutes of proviſors. By the ſtatute 12 Ric. II. c. 15. all 
viſion, are put out of the king's protection, and the benefice 
made void. To which the fiatate 13 Ric. IL ſt. 2. c. 2. adds 
baniſhment and forfeiture of lands and goods: and by c. 3. of 
the ſame ſtatute, any perſon bringing over any citation or ex- 
communication from beyond ſca, on account of the execution 
of the foregoing ſtatutes of provifors, ſhall be impriſoned, for- 
Wc 


member. 


Ix the //. 


of the party, have denominatcd in common ſpeech, not only the 


writ, but the offence itſclf of maintaining the papal power, by 
the name of pracmunire. And the next ſtatute I 


on mon, which is gencrally referred to by all ſubſequent 
= Scld. zz Fit. 10. 4- 


ſta- 
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ſtatutes, is uſually called the ſtatute of praemunire. It is the 


ſtatute 16 Ric. II. c. 5. which enaQts, that whoever procures at 
Rome, or elſewhere, any tranſlations, proceſſes, excommunica- 
tions, bulles, inſtruments, or other things which touch the king, 
againſt him, his crown, and realm, and all perſons aiding and 
aſſiſting therein, ſhall be put out of the king's protection, their 
lands and goods forfeited to the king's uſe, and they ſhall be 
attached by their bodies to anſwer to the king and his council ; 


or proceſs of praemunire facias ſhall be made out againſt them, 
as in other caſes of proviſors. 


By the ſtatute 2 Hen. IV. c. 3. all perſons who accept any 
proviſion from the pope, to be exempt from canonical obedience 


to their proper ordinary, are alſo ſubjected to the penalties of 
praemunire. And this is the laſt of our antient ſtatutes touching 
this offence; the uſurped civil power of the biſhop of Rome 
being pretty well broken down by theſe ſtatutes, as his uſurped 
religious power was in about a century afterwards : the ſpirit of 
the nation being fo much raiſed againſt foreigners, that about 
this time, in the reign of Henry the fifth, the alien priories, or 
abbies for foreign monks, were ſuppreſſed, and their lands given 
to the crown. And no farther attempts were afterwards made 
in ſupport of theſe foreign juriſdictions. 


A LEARNED Writer, before referred to, is therefore 
miſtaken, when he ſays ©, that in Henry the fixth's time the 


archbiſhop of Canterbury and other biſhops offered to the king a 


large ſupply, if he would conſent that all laws againft proviſors, 
and eſpecially the ſtatute 16 Ric. II. might be repealed ; but that 
this motion was rejected. This account is incorrect in all it's 
branches. For, firſt, the application, which he probably means, 
was made not by the biſhops only, but by the unanimous con- 
ſent of a provincial ſynod, aſſembled in 1439, 18 Hen. VI. that 
very ſynod which at the ſame time refuſed to confirm and allow 
a papal bulle, which then was laid before them. Next, the 
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of it was not to procure a repeal of the ſtatutes againſt 
proviſors, or that of Richard II in particular; but to requeſt 
that the penalties thereof, which by a forced conſtruction were 
applied to all that ſued in the ſpiritual, and even in many tem- 
poral, courts of this realm, might be turned againſt the proper 
objects only ; thoſe who appealed to Rome = 0 

ions: the tenor of the petition being, © that thoſe 
« penalties ſhould be taken to extend only to thoſe that com- 
menced any ſuits or procured any writs or public inftruments 
* at Rome, or elſewhere out of England; and that no one 
a ſhould be proſecuted upon that ſtatute for any ſuit in the ſpi- 
«* ritual courts or lay juriſdictions of this kingdom.” Laſtly, 
the motion was ſo far from being rejected, that the king pro- 
miſed to recommend it to the next parliament, and in the mean 
time that no one ſhould be moleſted upon this account. And 
the clergy were ſo ſatisfied with their ſucceſs, that they granted 
to the king a whole tenth upon this occafion *. . 


Ax indeed fo far was the archbiſhop, who prefided in this 
ſynod, from countenancing the uſurped power of the pope in 
this realm, that he was ever a firm oppoſer of it. And, parti- 
cularly, in the reign of Henry the fifth, he prevented the king's 
brother from being then made a cardinal, and legate 4 latere 
from the pope; upon the mere principle of it's being within 
the miſchief of papal proviſions, and derogatory from the li- 
berties of the Engliſh church and nation. For, as he 

himſelf to the king in his letter upon that ſubject, he was 
* bound to oppoſe it by his ligeance, and alſo to quit himſelf 
* to God, and the church of this land, of which God and the 
king had made him governor.” This was not the 

of a prelate addicted to the ſlavery of the ſee of Rome; but of 
one, who was indeed of principles ſo very oppoſite to the papal 
uſurpations, that in the year preceding this ſynod, 17 Hen. VI. 
he refuſed to conſecrate a biſhop of Ely, that was nominated 
by pope Eugenius IV. A conduct quite conſonant to his former 


* Wilk. Concil. Brit. II. 
Vor. IV. | * P * beha- 
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behaviour, in 6 Hen. VI, when he refuſed to obey the commands 
of pope Martin V, who had I bim to exert his cndca- 
vours to repeal the flatute of 3 (< execrabile aud a- 
tutu,” == the holy father phraſes it) which refuſal fo far ex- 
aſpcratcd the court of Rome againſt him, that at length the 
pope iffucd a bulle to ſuſpend him from his office and authority, 
which the archbiſhop difregarded, and appealed to a general 
. 
fity of Oxford, wrote letters to the pope in his defence ; = 
the houſe of commons addreiſed the king, to ſend an embaſſa- 
dor forthwith to his holincſs, on behalf of the archbiſhop, 
who had incurred the di of the pope for oppoſing the 
excciive power of the court of Rome. 


Tu 1s then is the original meaning of the offence, which we 
call pracmumire ; viz. introducing a forcign power into this land, 
and creating mpermm i imperis, by paying that obedience to 
long before the reformation in the reign of Henry the eighth: 
at which time the penaltics of prarmanire were indeed extended 
to more papal abuſes than before; as the kingdom then entirely 
renounced the of the fee of Rome, though not all 
the doctrines of the Roman church. And therefore 
by the ſeveral ſtatutes of 24 Hen. VIII c. 12. and 25 Hen. VIII. 
c. 19 K 21. to appeal to Rome from any of the king's courts, 
which (though illegal before) had at times been connived at; to 
fuc to Rome for any licence or diſpenſation; or to obey any pro- 
cis from thence ; are made hable to the pains of pracmunzre. 
And, in order to reſtore to the king in effect the nomination of 
1 Sce WII. Conc. Moy. Br. Vo II. aa fron; if indeed it be a digreffion, to ſhew 
d Dr Ducts Tife of archbiſhop Chickede, how contrary to the ſentiments of fo learn- 
who was the prelate here fpoken of, and the ed and pious a prelate, cven in the days 
mwnifcent founder of All Souls college im of popery, thoſe ufurpations were, which 


Oxford - im vindication of whoſe memory the antes of procmanire and providors were 
the zurhar hopes to be cxculcd this digrei—- made to refrain. 
enacted 


Ch. 8. WON GS. 115 
enacted by ſtatute 25 Hen. VIII. c. 20. that if the dean and 
chapter refuſe to clect the perion named by the king, or any 
or biſhop to confirm or conſccrate ham, they ſhall 
ſtatute 5 Eliz. c. 1. to refuſe the cath of fepremacy will incur 
the pains of pracmuntre ; and to defend the pope's juriſdiction in 
this realm, is a for the firft offence, and high treaſon 
for the ſecond. So too, by ſtatute 13 EK. c. 2. to port any 
to be hallowed by the biſbop of Rome, and tender the fame to 
be uſed ; or to receive the fame with ſuch intent, and not diſ- 
cover the offender ; or if a juſtice of the peace, knowing thereof, 
ſhall not within fourtcen days deciare it to a privy countfellor ; 
they all incur a procmunire. But importing. or ſelling maſs books 
or other popiſh books, is by ſtatute 3 Jac. L c- 5. L 25. only a 
penalty of forty ſhillings. Laſtly, to contribute to the manmtc- 
nance of a jcſuit's college, or any popiſh feminzry whatever, 
beyond fea ; or any perſon in the fame; or to contribute to the 
maintenance of any jeſuit or popith pricit in England, is by fta- 
tute 27 Eliz. c. 2. made liable to the penalizcs of arucumnire. 


Tuus far the penalties of er ſeem to bave kept within 
rr. 
lation o this original offence and ſome no relation at all. 


Tavs, 1. By the fiatute 1 & 2 Ph. & Mar. c-8. to moleſt the 
eighth, and Edward the fixth, is a premier. 2. So likewiſe is 
the offence of acting as a broker or agent in any uſurious con- 
tract, where above ten per cent. intrreſt is taken, by ſtatute 
13 Eliz. c. 10. 3. To obtain any flay of proceedings, other 
than by arreſt of judgment or writ of error, in any fuit for a 

monopoly, „* by ſtatutr 21 Jac. L. c. 3. 
4- To 
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4. To obtain an exclufive patent for the ſule making or impor- 
tation of gunpowder or arms, or to hinder others from import- 
ing them, is alſo a praemunire by two ſtatutes; the one 16 Car. I. 
c. 21. the other 1 Jac. II. c. 8. 5. On the abolition, by ſtatute 
12 Car. II. c. 24. of purveyance*, and the prerogative of pre- 
emption, or taking any vidual, beaſts, or goods for the king's uf. 
at a ſtated price, without conſent of the proprictor, the cxcrtzon of 
any ſuch power for the future was declared to incur the penalues 
of praemunire. 6. To affert, maliciouſſy and adviſcdly, by ipcak- 
ing or writing, that both or either houſe af parliament have 2 
legiſlative authority without the king, is declared a pracmemre 
by ftatute 13 Car. II. c. 1. 7. By the babeas corpac att alia. 
31 Car. II. c. 2. it is a praemunire, and incapable of the king's 
pardon, beſides other heavy penaltics *, to fend any ſubicct of 
this realm a priſoner into parts beyond the ſeas. B. By the fia- 
tute 1 W. & M. ſt. 1. c. 8. perſons of cightcen years of age, 
refuſing to take the new oaths of allegiance, as well 2s fapre- 


courts, practiſing without having taken the oaths of allegiance 
and ſupremacy, and ſubſcribing the declaration againſt popery, 
are guilty of a praemumire, whether the oaths be teadered or no. 


prince of Wales, or any perſon other than according to 
the acts of ſettlement and union, hath any right to the throne 
of theſe kingdoms; or that the king and parkament cannot 
make laws to limit the deſcent of the crown ; ſuch preaching, 
teaching, or adviſed ſpeaking is a pracmunire : as writing, print- 
ing, or publiſhing the fame doctrines amounted, we may re- 
member, to high treaſon. 10. By ſtatute 6 Ann. c. 23. if the 
aſſembly of peers of Scotland, convened to cle& their fixteen 
repreſentatives in the Britiſh parliament, ſhall preſume to treat 


1 Sec Vol. I. pag. 287. r See Vol. I. pag. 138. Vol. III. pag. 137- 
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af any other matter ſave only the election, they incur the pe- 
nalties of 2 praemunire. 11. The laſt offence that has been 
made 2 pracmunire, was by ſtatute 6 Geo. I. c. 18. the year af- 
ner the infamous ſouth ſea project had beggared half the nation. 
This therefore makes all unwarrantable undertakings by unlaw- 
ful , then commonly known, by the name = EE 
fabject to the penaltics of a praemapire. | | 


HavisG thus enquired into the nature and ſeveral ſpecies 
of pruemunire, it's puniſhment may be gathered from the fore- 
guing ftatutes, which are thus ſhortly ſummed up by fir Ed- 
ward Coke: that, from the conviction, the defendant ſhall 
= be out of the king's protection, and his lands and tenements, 
= eoods and chattels forfeited to the king: and that his body 
full remain in priſon at the king's pleaſure ; or (as other autho- 
= ritzes have it) during life both which amount to the ſame 
thmg ; as the king by his prerogative may any time remit the 
whole, or any part of the puniſhment, except in the caſe of 
the ſtatute of habeas corpus. Theſe forfeitures, 
here mififted, do not (by the way) bring this offence within our 
former definition of felony ; being inflicted by particular ſta- 
mrs, and not by the common law. But ſo odious, fir Edward 
Cake adds, was this offence of praemunire, that a man that was 
rd of the fame might have been ſlain by any other man 
without danger of law: becauſe it was provided by law *, that 
ary man might do to him as to the king's enemy; and any man. 
may kwfully kill an enemy. However, the poſition itſelf, that it 
= at any tume lawful to kill an enemy, is by no means tenable : 
at zz only Ewful, by the law of nature and nations, to kill him. 
in the heat of battel, or for neceſſary ſelf-defence. And, to- 
obriate fach favage and miſtaken notions, the ſtatute 5 Eliz. 
c. E. provides, that it ſhall not be lawful to kill any perſon at- 
tambed in 2 Srocmunire, any law, ſtatute, "— , or expoſi- 
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CHAPTER THE NINTH. 


Or MISPRISIONS and CONTEMPTS, AFFECTING 
THE KING and GOVERNMENT. 


| the King e gone, eine apts ol 


3 CCF 
a neglect or contempt) are, in the acceptation of our hw. ge- 
nerally underſtood to be all ſuch high offences as are under the 
degree of capital, but nearly bordering thereon : and it is aid, 
that a miſpriſion is contained in every treaſon and fclony what- 
ſoever ; and that, if the king ſo pleaſe, the offender may be 
proceeded againft for the miſpriſion only. And upon the fame 
principle, while the juriſdiction of the ſtar-chamber fubfiited, 
it was held that the king might remit a proſecution for treaſon, 
and cauſe the delinquent to be cenſured in that et, mercly 
for a high miſdemeſnor : as happened in the caſe of Roger carl 
of Rutland, in 43 Eliz. who was concerned in the carl of 
Efſex's rebellion *. Miſpriſions are generally divided into two 
ſorts ; negative, which conſiſt in the concealment of ſamething 
which ought to be revealed; and pofitive, which confift in the 
commuthon of ſomething which ought not to be done. 


* Yearb. 2 Ric. HT 10. Staundf. P. C. 
37- 1 Hawk. P. C. 55,56. MS. in M Brit. 


» Hudſon of the court of flar-chamber. 


L Or 
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I. Or the firſt, or negative kind, is what is called mib 
of treaſon ; conſiſting in the bare knowlege and concealment of 
treaſon, without any degree of aſſent thereto: for any aſſent 
makes the party a principal traitor ; as indeed the concealment, 
which was conſtrued aiding and abetting, did at the common 
law : in like manner as the knowlege of a plot againſt the ſtate, 
and not revealing it, was a capital crime at Florence, and other 
ſtates of Italy. But it is now enacted by the ſtatute 1 & 2 Ph. 
& Mar. c. 10. that a bare concealment of treaſon ſhall be only 
held a miſpriſion. This concealment becomes criminal, if the 
party apprized of the treaſon does not, as ſoon as conveniently 
may be, reveal it to ſome judge of aſſiſe or juſtice of the peace 
But if there be any probable circumſtances of aſſent, as if one 
goes to a treaſonable meeting, knowing beforchand that a con- 
ſpiracy is intended againſt the king; or, being in ſuch company 
once by accident, and having heard ſuch treaſonable conſpiracy, 
meets the ſame company again, and hears more of it, but con- 
ceals it; this is an implied aſſent in law, AE Ree 
cealer guilty of principal high treaſon”. 


Tu ER x is alſo one poſitive miſpriſion of treaſon, created ſo 
by act of parliament. The ſtatute 13 Eliz. c. 2. cnadts, that 
thoſe who forge foreign coin, not current in this their 
aiders, abettors, and procurers, ſhall all be guilty of miſpriſion 
of treaſon. For, though the law would not put foreign coin 
upon quite the ſame footing as our own ; yet, if the circum- 
ſtances of trade concur, the falſifying it may be attended with 
conſequences almoſt equally pernicious to the public ; as the 
counterfeiting of Portugal money would be at preſent : and 
therefore the law has made it an offence juſt below capital, and 
that is all. For the puniſhment of miſprifion of treaſon is loſs 
of the profits of lands during life, forfeiture of goods, and im- 
priſonment during life. WIS e e Of I np 


© Guicciard. Hiſt. b. 3 & 13. ren 
* 1 Hal. P. C. 372. f 1 Hal. P. C. 374. 
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originally inflicted while the offence amounted to principal 
treaſon, and of courſe included in it a felony, by the common 
kw ; and therefore is no exception to the general rule laid down 


in a former chapter i, that wherever an offence is puniſhed by 
ſuch total forfeiture it is felony at the common law. 


MisrPRxISION of felony is alſo the concealment of a felony 
Which a man knows, but never aſſented to; for, if he aſſented, 
this makes him either principal, or acceſſory. And the puniſh- 
ment of this, in a public officer, by the ſtatute Weſtm. 1. 
3 Edw. L c.g. is impriſonment for a year and a day; in a com- 
mon perſon, impriſonment for a leſs diſcretionary time; and, 
in both, finc and ranſom at the king's pleaſure: which pleaſure 
of the king muſt be obſerved, once for all, not to fignify any 
extrajudicial will of the ſovereign, but ſuch as is declared by 
his repreſentatives, the judges in his courts of juſtice ; ** volun- 


tas regis in curia, non in camera 


TryERE is alſo another ſpecies of negative miſpriſions ; 
namely, the concealing of treaſure-trove, which belongs to the 
king or his grantees, by prerogative royal: the concealment of 
which was formerly puniſhable by death]; but now only by 
fine and impriſonment *. 


IL. Misez1s10xs, which are merely poſitive, are generally 
denominated contempts or high miſdemeſnors ; of which 


i. Taz firſt and principal is the mall adminiſtration of ſuch 
high officers, as are in public truſt and employment. This is 
uſually puniſhed by the method of parliamentary impeachment : 
wherein fuch penalties, ſhort of death, are inflicted, as to the 
wiſdom of the houſe of peers ſhall ſeem proper; conſiſting uſu- 
ally of baniſhment, impriſonment, fines, or perpetual diſability. 
Hitherto alſo may be referred the offence of imbezzling the 


0 Sew 828.94 3 Glanv. J. 1. c. 2. 
HAI. F. C. 373. , 1 3 Inft. 133. 8 
Voz. IV. Public 
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public money, called among the Romans pecalatus, which the 
Jukan low gunithen wah Greth in « magalirate, and with depor- 
tation, or baniſhment, in 2 private perſon *. With us it is not a 
capital crime. but ſubjects the committer of it to a diſcretionary 


fanc and 1 Other muſprificns are, in general, ſuch 
magiſtrate, 


contempts of the executive as demonſtrate themſclves 
by fome arrogant and undutiful behaviour towards the * 
and goverament. "Theſc arc 


2. ConTemeTs againſt the king's fprerogatrove. As, by re- 
fuſing to aſſiſt him for the good of the public; either in his 
councils, by advice, if called upon ; or in his wars, by perſonal 
ſervice for defence of the realm, againſt a rebellion or invaſion *. 
paſſe comriatus, or power of the county, being thereunto required 
by the ſheriff or juſtices, according to the ſtatute 2 Hen. V. c.8. 
which is a duty incumbent upon all that arc fifteen years of age, 
under the degree of nobility, and able to travel. Contempts 
of a foreign potentate to thoſe of our own, or doing or receiving 
r 
ref he We Or, by difobeying the king's 
Lwful commands; whether by writs iſſuing out of his courts of 
juſtice, or by a ſummons to attend his privy council, or by let- 
ters from the king to a fabjeft commanding him to return from 
beyond the ſeas, (for diſobedience to which his lands ſhall be 
faſcd till he docs return, and himſelf afterwards puniſhed) or 
by his writ of =c craft regmem, or prockmation, commanding 
the ſubject to ſtay at home. Diſobcdicnce to any of theſe 
commands is 2 high mifprifon and contempt: and fo, laſtly, 


as difobedicnce to any act of parkament, where no particular 
Penalty is aſhgned ; for chen it is puniſhable, like the reſt of 
* if. 4 18. 9. | * 3 Inf. x44. 
1 x Hawk. P. C. 5g. „ Sce Val. L pag. 266. 


= Lamb. Er. 315. 
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carrying a dog upon their ſhoulders from one great town to an. 4 . | 


this puniſhment on noblemen of the higheſt rank fe fr Ae Com Cl hg 


tels. A contempt may alſo ariſe from refuſing or neglecting tc 
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theſe contempts, by fine and impriſonment, at the diſcretion of 
the king's courts of juſtice . Zee 


load fe. 


| © TOR LEA oy i 
3. ConTEMPTS and miſpriſions againſt the king's perfor and 3 Pe * We Jet a 
government, may be by ſpeaking or writing againſt them, curſing eee Atta] | 
or wiſhing him ill, giving out ſcandalous ſtories concerning him, , - , Zre ws, AMEN 
or doing any thing that may tend to leſſen him in the eſteem of of i te , of b, e, ai, of 
his ſubjects, may weaken his government, or may raiſe jealou- * 4.5 2 
fies between him and his people. It has been alſo held an ny ee, FLIP 


7 


Fence of this ſpecies to drink to the pious memory of a traitor ; A aft 1 He | 


or for a clergyman to abſolye perſons at the gallows, who there 
perſiſt in the treaſons for which they die: theſe being acts which 


impliedly encourage rebellion. And for this ſpecies of contempt 
a man may not only be fined and impriſoned, but ſuffer the pil- 
lory or other infamous corporal puniſhment*: in like manner as, . | 
in the antient German empire, ſuch perſons as endeavoured to Ry. | 


ſow ſedition, and diſturb the public tranquillity, were condemn- s © —"— 
ed to become the objects of public notoriety and derifion, by A © = | 


other. The emperors Otho I. and Frederic Barbaroſſa inflicted C ́ỹ. 
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4. ConTEMPTS againſt the king's title, not amounting 1 2 a 

treaſon or praemumire, are the denial of his right to the com f . 97 

in common and unadviſed diſcourſe ; for, if it be by adviſedly frog? pn 1 

ſpeaking, we have ſeen that it amounts to a praemunire. This . Py 
law 1 


| | 


heedleſs ſpecies of contempt is however puniſhed by our 7 24 e . 
with fine and impriſonment. Likewiſc if any perſon ſhall in any > <4 . 
wiſe hold, affirm, or maintain, that the common laws of this 7/7 Ae a A, au. I A 
realm, not altered by parliament, ought not to direct the right = +." ;,, A, 6. . [| 
of the crown of England; this is a miſdemeſnor, by ſtatute i A, 756 off 5 Am | 
13 Eliz. c. 1. and puniſhable with forfeiture of goods and chat- A>#7c- 7 / . — Mend | 

3 ; NE» 
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take the oaths, appointed by ſtatute for the better ſecuring the 22 22 \ 
* 3 Hawk. P. C. 60. r Mod. Un. Hift. xxix. 28. 119. 
q Wide * Scc pag. 91. 


Q 2 govern- 
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government; and yet acting in a public office, place of truſt, 
or other capacity, for which the ſaid oaths are required to be 
taken ; viz. thoſe of allegiance, ſupremacy, and abjuration : 
which muſt be taken within fix calendar months after admiſſion. 
The penalties for this contempt, inflicted by ſtatute 1Geo. I. ſt. 2. 
c. 13. are very little, if any thing, ſhort of thoſe of a praemuntre : 
being an incapacity to hold the ſaid offices, or any other; to 
ute any ſuit; to be guardian or executor ; to take any le- 
gacy or deed of gift; and to vote at any election for members 
of parliament : and after conviction the offender ſhall alſo for- 
feit 500 J. to him or them that will ſue for the ſame. Members 
on the foundation of any college in the two univerſities, who 
by this ſtatute are bound to take the oaths, muſt alſo regiſter a 
certificate thereof in the college regiſter, within one month af- 
ter; otherwiſe, if the $5, *82.4 do not remove him, and elect 
another within twelve months, or after, the king may nominate 
a perſon to ſucceed him by his great ſeal or ſign manual. Beſides 
thus taking the oaths for offices, any two juftices of the peace 
may by the ſame ſtatute ſummon, and tender the oaths to, any 
perſon whom they ſhall ſuſpe to be diſaffected; and every per- 
ſon refufing the ſame, who is properly called a non-juror, ſhall 
be adjudged a popith recuſant convict, and ſubjected to the ſame 
- penaltics that were mentioned in a former chapter *; which in 
the end may amount to the alternative of abjuring the realm, or 


3 death as a felon. 


5- Conrunciere againſt the king's palaces or courts of juſ- 
fice have always been looked upon as high miſpriſions: and by 
the antient law, before the conqueſt, fighting in the king's pa- 
lace, or before the king's judges, was puniſhed with death“. 
So too, in the old Gothic conſtitution, there were many places 
privileged by law, quibus major reverentia et ſecuritas debetur, ut 
templa et judicia, quae ſancta habebantur, --- arces et aula regis, 
— denique locus quilibet praeſente aut adventante rege. And at 


© See pag. 55- » Stiernh. de jure Goth. L. 3. c. 3. 
» 3 laſt. 140. LL. Aured. cap. 7. & 34. 
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preſent, with us, by the ſtatute 33 Hen. VIII. c. 12. malicious 
firiking in the king's palace, wherein his royal perſon reſides, 
blood is drawn, is puniſhable by perpetual impriſon- 
ment, and fine at the king's pleaſure; and alſo with loſs of the 
offenders right hand, the ſolemn execution of which ſentence 
is preſcribed in the ſtatute at length. 


B Ur fritmg in the king's ſuperior courts of juſtice, in 
Weftminfter-hall, or at the affiſes, is made ſtill more penal than 
even in the king's palace. The reaſon ſeems to be, that thoſe 
courts being antiently held in the king's palace, and before the 
king hinmſelf, ftriking there included the former contempt againſt 
the king's palace, and ſomething more; viz. the diſturbance of 
public juſtice. For this reaſon, by the antient common law be- 
fore the conqueſt *, ftriking in the king's courts of juſtice, or 
drawing a ſword therein, was a capital felony: and our modern 
Lw retains fo much of the antient ſeverity, as only to exchange 
the loſs of life for the loſs of the offending limb. Therefore a 
ſtroke or a blow in ſuch court of juſtice, whether blood be drawn 
or not, or cven aſſaulting a judge, fitting in the court, by draw- 
ing 2 weapon, without any blow ſtruck, is puniſhable with the 
loſs of the right hand, impriſonment for life, and forfeiture of 
goods and chattels, and of the profits of his lands during life * 
Are alſo of 2 prifoner from any of the ſaid courts, without 
ſtriking a blow, is puniſhed with perpetual impriſonment, and 
forfeiture of goods, and of the profits of lands during life“: 
being looked upon as an offence of the ſame nature with the laſt ; 
but only, as no blow is actually given, the amputation of the 
hand is excuſed. For the like reaſon an affray, or riot, near the 
faid courts, but cut of their actual view, is puniſhed only with 
ine and imprifonment *. 


» IL. tnz.c.6. LE. GC. c. 56. LL, 7 1 Hawk. P. C. 374 
Arad. . 7. 


2 Cro. Car. 373. 
* Staundf. P. C. 38. 3 Iaſt. 140, 141. 
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No r only ſuch as are guilty of an actual violence, but of 
threatening or 
courts, are guilty of a high miſprifion, and have been puniſhed 
with large fines, impriſonment, and corporal puniſhment *. And, 
even in the inferior courts of the king, an affray, or contemp- 
tuous behaviour, is puniſhable with a ſine by the judges there 
fitting ; as by the ſteward in a court-lect, or the like 


LixEwisE all ſuch, as are guilty of any injurious treatment 
to thoſe who are immediately under the ion of a court of 
juſtice, are puniſhable by fine and impriſonment: as if a man 
aſſaults or threatens his adverſary for ſuing him, a counſellor or 
or a gaoler or other miniſterial officer for keeping him in cuſtody, 
and properly executing his duty ©: which offences, when they 
farther than bare threats, were puniſhed in the Gothic 
conſtitutions with exile and forfeiture of goods ©. 


LASTLY, to endeavour to diſſuade a witneſs from giving evi- 
dence ; to diſcloſe an examination before the privy council ; or, 
to adviſc a priſoner to ſtand mute ; (all of which arc im 
of juſtice) are high miſprifions, and contempts of the king's 
courts, and puniſhable by fine and impriſonment. And anticntly 
it was held, that if one of the grand jury diſcloſed to any per- 
thereby made acceſſory to the offence, if felony ; and in treaſon 

a principal. And at this day it is agreed, nt: he is guilty of 2 
high miſprifion*, „d 


= Cro. Car. 503. ? © See Barr. 212. 27 AL. pl 44 5 4 


b 1 Hawk. P. C. 58. | fol. 138. 
< 3Infl. 141, 142. | * 1 Hawk. P. C. 59. 
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reproachful words to any judge fatting in the 
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and be inſupportably tedious to the reader, were I to examine 
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CRHRATTER THE TENTH. 


Or OFFENCES acainsr PUBLIC JUSTICE. 


FFF 
into confideration ſuch crimes and miſdemeſnors as more 
eſpecially affect the common - wealth, or public polity of the 
kingdom : which however, as well as thoſe which are pecu- 
Early pointed againft the lives and ſecurity of private ſubjects, 
arc alſo offences againſt the king, as the pater-famzias of the 
nation; to whom it appertains by his regal office to protect the 
community, and each individual therein, from every degree of 
imjurious violence, by executing thoſe laws, which the people 
themſelves in conjunction with him have enacted; or at leaſt 
have conſented to, by an agreement either made in the 
perſons of their repreſentatives, or by a tacit and implied con- 


Tu E ſpecies of crimes, which we have now before us, is 
ſubdivided into ſuch a number of inferior and ſubordinate claſſes, 
that it would much exceed the bounds of an clementary treatiſe, 


them all minutely, or with any degree of critical accuracy. I 
ſhall therefore confine myſelf principally to general definitions 
or deſcriptions of this great variety of offences, and to the paniſh- 
ments inilicted by law for each particular offence ; with now and 
then a few incidental obſervations : referring the ſtudent for 


_ Fos Ii Bo ox IV. 
more particulars to other voluminous authors; who have treated 
of theſe ſubjects with greater preciſion and more in detail, than 
is confiſtent with the plan of theſe commentaries. 


Tax crimes and miſdemeſnors, that more eſpecially affect 
the common-wealth, may be divided into five ſpecies ; viz. of- 
fences againſt public uſlice, againſt the public peace, againſt 
public trade, againſt the public Bealtb, and againſt the public 


pair or ceconamy - of each of which we will take a curſory view 
in their order. 


FinrsT then, of offences againſt public zu/tice : ſome of which 
are fclonious, whoſe puniſhment may extend to death; others 
only miſdemeſnors. I ſhall begin with thoſe that are moſt penal, 
and deſcend gradually to ſuch as are of leſs malignity. 


_ 1. IMBEZZLING or vacating records, or falſifying certain 
other proceedings in a court of judicature, is a felonious offence 
2zainft public juſtice. It is enacted by ſtatute 8 Hen. VI. c. 12. 
that if any clerk, or other perſon, ſhall wilfully take away, 
withdraw, or avoid any record, or proceſs in the ſuperior courts 
of juſtice in Weſtminſter-hall, by reaſon whereof the judg- 
ment ſhall be reverſed or not take effect; it is felony not only 
in the principal actors, but alſo in their procurers, and abettors. 
Likewiſe by ftatute 21 Jac. I. c. 26. to acknowlege any fine, 
recovery, deed enrolled, ſtatute, recognizance, bail, or judg- 
ment, in the name of another perſon not privy to the ſame, is 

felony without benefit of clergy. Which law extends only to 
proceedings in the courts themſelves : but by ſtatute 4 W. & M. 
c. 4. to perſonate any other perſon before any commiſſioner au- 
thorized to take bail in the country is alſo felony. For no man's 
property would be fafe, if records might be ſuppreſſed or falfi- 
fed, or perſons names be falſely uſurped in courts, or before 


2. To 
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2. To prevent abuſes by the extenſive power, which the law 
is obliged to repoſe in gaolers, it is enacted by ſtatute 14 Edw. III. 
c. 10. that if any gaaler by too great dureſs of impriſonment 
makes any prifoacr "hes he hath in ward, become an approver 
or am appelor againſt his will; that is, as we ſhall ſee hereafter, 
to accuſe and turn evidence againſt ſome other perſon ; it is fe- 
lony in the packer. For, as fir Edward Coke * obſerves, it is not 
Lafel tw induce or excite any man even to a juſt accuſation of 
another ; much lefs to do it by dureſs of impriſonment 3 and 
a to whom the priſoner is committed for 


3- A Twizd offence * public juſtice is oh racing the 
exccutzom of lawful proceſs. This is at all times an offence of a 
very high and preſumptuous nature; but more particularly ſo, 
when it is an obſtruction of an arreſt upon criminal proceſs. And 
xt hath bern holden, that the party oppoſing ſuch arreſt becomes 
tharcby particeps crammrs ; that is, an acceſſory in felony, and a 
principal in high treaſon *. Formerly one of the greateſt ob- 
rnctinms to public juſtice, both of the civil and criminal kind, 
was the multitade of pretended privileged places, where indigeat 
perſons affembled together to ſhelter themſelves from juſtice, 
{cipccially in London and Southwark) under the pretext of their 
having been anticnt palaces of the crown, or the like ©: all of 
wich ſanctuaries for iniquity are now demoliſhed, and the op- 
Poing of any procefs therein is made highly penal, by the ſta- 
ars S & g W. III. c. 27. 9 Geo. I. c. 28. and 11 Geo. I. c. 22. 
wich cnact, that perſons oppoſing the execution of any proceſs 
an fuck pretended privileged places within the bills of mortality, 
or abukng any officer in his endeavours to execute his duty 
therean, Go that he receives bodily hurt, ſhall be guilty of felony, 
nnn 


3E. © Such as White-Friers, and it's environs ; 
> a Hawk. F. C. ozs. 


the Savry ; and the Mint in Southwark. 
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culpable prifoncr ; the natural defire of liberty pleading 
fronphly in his behalf, tchongh be ought in firiftncis of kw to 
fobmit hamfclf quictly to cuſtody, till cleared by the duc courſe 
of juflice. Officers therefore who, after arreſt, neghgenthy per- 
mat a fclon to cicape, arc alfo punithable by ſine 3 but van 
tary cicapes, by conſent and commoeance of the officer, are a 
much more fcrious offence - for it is generally agreed that ſuch 
cicapes amount to the fame kind of offence, and arc 
degree, 2s the offence of which the priſoner is 


5. Bazacs . — when com 
mitted for ary cauſe, was fclony at the common : 
— — But thas ſeverity is mitigated by the ſta- 
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fon, unleſs committed for ſome capital offence. So that to break 
priſon, when lawfully committed for any treaſon or fddony, re- 
mains ſtill felony as at the common law; and to break priſon. 
when lawfully confined upon any other inferior charge, is fall 
I as a high miſdemeſnor by fine and impri 
For the ſtatute, which ordains that ſuch offence ſhall be no 
longer capital, never meant to exempt it entirely from cycry 
degree of puniſhment *. "IP 


6. Rescues is the forcibly freeing another from an arreſt or 
mnpriſonment ; and is always the ſame offence in the ſtranger fo 
reſcuing, as it would have been in the party himſclf to have 
broken priſon '. A reſcue therefore of one apprehended for fe- 
lony, is felony ; for treaſon, treaſon ; and for a miſdemeſnor, 2 
miſdemeſnor alſo. But here, as upon voluntary eſcapes, the 
ed: and for the ſame reaſon ; becauſe in fat it may 
turn out that there has been no offence committed. By the ſta- 
tute, 16 Geo. II. c. 31. to aſſiſt a priſoner in cuſtody for treaſon 
or felony with any arms, inſtruments of eſcape, or diſguiſe, 
without the knowlege of the gaoler ; or any way to aſſiſt ſach 
priſoner to attempt an eſcape, though no eſcape be aftually 
made, is felony, and ſubjects the offender to tranſportation for 
ſeven years. And by the ſtatutes 25 Geo. IL c. 37. and 
27 Geo. II. c. 15. to reſcue, or attempt to reſcue, any perſon 
committed for murder, or for any of the offences enumerated in 
that act, or in the black act 9 Geo. I. c. 22. is felony without 
benefit of clergy. . 


7. ANOTHER capital offence againſt public juilice is the - 
turning from tranſportation, or being ſeen at large in Great Bri- 
tain before the expiration of the term for which the offcader 
was ſentenced to be tranſported. This is made felony without 
* 2 Hawk. P. C. 128. 


* 
4735. 1 Hal. P. C. 607. 


R 2 beneſu 


ROI 


. 2 ” fa an, 
Corte 373 


132 PuBLLiCc' Book IV. 


n c. 11. 6 Geo. I. C. 23. 
and 8 Geo. HI. c. 15. 


8. Av a er + cmd neee 
belping the owner to his flolen goods. This was a contrivance 
carried to a great length of villainy in the beginning of the reign 
of George the firſt: the confederates of the felons thus difpe- 
fing of ftolen goods, at a cheap rate, to the owners themſchves, 
Wild had under him a well diſciplined corps of thieves, who 
brought in all their ſpoils to him; and he kept a fort of public 
office for reſtoring them to the owners at half price. To prevent 
6 to the ruin and in deſiance of public 
juſtice, it was enacted by ſtatute 4 Geo. I. c. 11. that whoever 
ſhall take a reward under the pretence of helping any one to 
ſtolen goods, ſhall ſuffer as the felon who ſtole them; unleſs he 
cauſe ſuch principal felon to be apprehended and brought to 
trial, and ſhall alſo give evidence againſt him. Wild, upon this 
„ TG e IA 
and executed. 


9. Recxivinxc of ſtolen goods, — thaw to. be Aalen, is 
alſo a high miſdemeſnor and affront to public juſtice. We have 
ſeen. in a former chapter“, that this offence, which is only a 
miſdemeſnor at common law, by the ſtatutes 3 & AW. & M. 
c. 9g. and 5 Ann. c. 31. makes the offender accefiory to the theft 
and felony. But becauſe the acceſſory cannot in general be tried, 
unleſs with the prineipal, or after the principal is convicted, 
the receivers by that means frequently eluded juſtice. To re- 
medy which, it is enacted by ſtatute 1 Ann. c. 9. and 5 Ann. 


c. 31. that ſuch receivers 5 be proſecuted for a miſde- 


rr 
convicted. And, in caſe of receiving ſtolen lead, iron, and 


certain other metals, ſuch offence is by ſtatute 29 Geo. II. c.30. 
Sce pag. 38. ru 22 
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— for fourteen years 80 that now 
by os has two methods in his chli: either to punith' 
— receivers for the miſdemeſnor immediately, before the thief* 
is taken?; or to wait till the felon is convicted, and then puniſfi 
them as acceſſorĩes to the felony. But it is provided by the ſame 
fatutes, that he ſhall only make ufe of one, and not both of 
theſe methods of puniſhment. By the fame ſtatute alſo 
29 Geo. II. c. 30. perſons having tead, iron, and other metals 
in their cuſtody, and not giving a ſatisfactory account how they 
came by the ſame, are guilty of a miſdemefnor and puniſhable 


by fine or impriſonment. 


10. Or a nature ſomewhat ſimilar to the two laſt is the of- 
fnce of tbeſt-bote, which is where the party robbed not only 
knows the felon, but alfo takes his goods again, or other amends, 
upon agreement not to proſecute. This is frequently called 
compounding of felony, and formerly was held to make a man 
an acceſſory; but is now puniſhed only with fine and impriſon- 
ment. This perverſion of juſtice, in the old Gothic conſtitu- 
tions, was liable to the moſt ſevere and infamous puniſhment. 


And the Salic law < latroni cum fimilem habuit, qui furtum celare 


«= vellet, ef occulte fine judice compoſitionem ejus admittere. By 


fiztute 25 Geo. II. c. 36. even to advertiſe a reward for the re- 


turn of things ſtolen, with no queſtions: aſked, or words to the 


fame purport, ſubjects the advertiſer and the printer to a for- 
feiture of 507. each. 


11. Connox barretry is the offence of frequently exciting 


and ſtirring up ſuits and quarrels between his majeſty's ſubjects, 
either at law or otherwiſe. The puniſhment for this offence, 
in 2 common perſon, is by fine and impriſonment : but if the 


offender (2s is too frequently the caſe) belongs to the profeſſion 


See Ae fiatute 2 Ges. III. c. 28. C. 12. 1 1 Hawk. P. C. 125. 
for che punifment of receivess of goods * Sticrnh. de jure Gith. J. 3. c. 5. 
Alen by bum-boats, Er. in ike Thames. * 1 Hawk. P. C. 243. 

o Fogcr. 373. 
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of the law, a barretor, who is thus able as well as willing to do 
miſchief, ought alſo to be diſabled from practiſing for the fu- 
ture. Hereunto may be referred an offence of equal malignity . 
and audaciouſneſs ; that of ſuing another in the name of a ſicti- 
tious plaintiff; either one not in being at all, or one who is ig- 
norant of the ſuit. This offence, if committed in any of the 
king's ſuperior courts, is left, as a high contempt, to be puniſhed 
at their diſcretion. But in courts of a lower degree, where the 
crime js equally pernicious, but the authority of the judges not 
equally extenſive, it is directed by ſtatute 8 Eliz. c. 2. to be 
puniſhed by fix months impriſonment, and treble damages to 
* 


12. Mamrznanen is an offence, that bears a near relation 
to the former; being an officious intermeddling in a ſuit that no 
way belongs to one, by maintaining or aſſiſting either party with 
money or otherwiſe, to proſecute or defend it: a practice, that 
was greatly encouraged by the firſt introduction of uſes ”. This 
is an offence againſt public juſtice, as it keeps alive ſtrife and 
contention, and perverts the remedial proceſs of the law into an 
engine of oppreſſion. And therefore, by the Roman law, it was 
a ſpecies of the crimen falii to enter into any confederacy, or do 
any act to ſupport another's lawſuit, by money, witnefles, or 

*. A man may however maintain the ſuit of his near 
kinſman, ſervant, or poor neighbour, out of charity and com- 
paſſion, with impunity. Otherwiſe the puniſhment by common 
law is fine and impriſonment? ; and, by the ſtatute 32 Hen. VIII. 
c. 9. a forfciture of ten pounds. 


13. CHAMPERTY, campi-partitio, is a ſpecies of  mainte- 
nance, and puniſhed in the ſame manner: being a bargain with 


a plaintiff or defendant partzre, to divide the land or 
other matter ſued for between them, if they prevail at law; 
t 1 Hawk. P. C. 244. * F. 48. 10. 20. 
Bid. 249. - 7 1 Hawk. F. C. 255. 
” Dr & St. 203 * Bid. 257. 
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whereupon the champertor is to carry on the party's fuit at his 
own expenſe*. Thus champart, in the French law, fignafies a 
fimilar diviſion of profits, being a part of the crop annually duc 
to the landlord by bargain or cuſtom. In our ſenſe of the word, 
it Ggnifies the purchaſing of a ſuit, or right of ſuing: a practice 
ſo much abhorred by our law, that it is one main reaſon why a 
choſe in ation, or thing of which one hath the right but not 
the poſſeſſion, is not aſſignable at common law ; becauſc no man 
ſhould purchaſe any pretence to ſuc in another's right. Theſe 
peſts of civil ſociety, that are perpetually endeavouring to diſturb 
the repoſe of their neighbours, and officiouſly interfering in other 
men's quarrels, even at the hazard of their own fortunes, were 
ſeverely animadverted on by the Roman law: gui zmprobe corant 
« in alienam litem, ut quicquid ex communicatione in rem ipfius re- 
« datum fuerit, inter eos communicaretur, lege Julia de vi prevata 
« tenentur *;” and they were puniſhed by the forfeiture of a 
third part of their goods, and perpetual infamy. Hitherto alfo 
muſt be referred the proviſion of the ſtatute 32 Hen. VIII. c. . 
that no one ſhall ſell or purchaſe any pretended right or title to 
land, unleſs the vendor hath received the profits thereof for one 
whole year before ſuch grant, or hath been in actual poſſeſſiom 
of the land, or of the reverſion or remainder ; on pain that both 
purchaſor and vendor ſhall each forfeit the value of ſuch land to 
the commencement of cruil ſuits ; but | 


14. Tux compounding of informations upon penal Natures are 


an offence of an equivalent nature in criminal cauſes ; and are, 


befides, an additional miſdemeſnor againſt public juſtice, by 


contributing to raake the laws odious to the At once 

therefore to diſcourage malicious informers, and to provide that 
offences, when once diſcovered, ſhall be duly proſecuted, it is 

enacted by ſtatute 18 Eliz. c. 5. that if any perſon, informing 

under pretence of any penal law, makes any compoſition with- 

out leave of the court, or takes any money or promiſe from the 
* Stat. of conſpirat. 33 Edw. I. F. 48. 7.6. 


defendant 


. Theſe offences relate chicfly to 
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defendant to excuſe him (which demonſtrates his intent in com- 
mencing the proſecution to be merely to ſerve his own ends, 
and mot for the public good) he ſhall forfeit 10 4, ſhall ſtand 
two hours on the pillory, and ſhall be for ever diſabled to ſuc 


My n HINT ants 


16. A CONSPIRACY alſo to indict an innocent man of felony 
Eicly and malicioufly, who is accordingly indicted and acquit- 
Ad, is a farther abuſe and perverſion of public juſtice ; for 
which the party-injured may either have a civil action by writ 
of conſpiracy, (of which we ſpake in the preceding book ©) or 
the comfparators, for there muſt be at leaſt two to form a con- 
ſpwacy, may be indicted at the ſuit of the king, and were by 
the anticnt common law to receive what is called the willenous 
judement ; vrz. to -loſe their liberam legem, whereby they are 
diſcredited and diſabled to be jurors or witneſſes ; to forfeit 


_ their poods and chattels, and lands for life; to have thoſe lands 


waſted, their houſes raſed, their trees rooted up, and their own 


bodies committed to priſon *. But it now is the better opinion, 


that the villenous judgment is by long diſuſe become obſolete ; 
it mot having been pronounced for ſome ages: but inſtead thereof 
the delinquents are uſually ſentenced to impriſonment, fine, and 
pallocy.. To this head may be referred the offence of ſending 
AJetters, threateving to accuſe any perſon of a crime puniſhable 
with death, tranſportation, pillory, or other infamous puniſh- 
ment, with a view to extort from him any money or other va- 
Iuzble chattels. This is puniſhable by ſtatute 30 Geo. II. c.24. 

at the difcretion of the court, with fine, impriſonment, pillory, 


whippeng, or tranſportation for ſeven years. 
16. Tur next offence againſt public juſtice is ; when the ſun 


is pal it's commencement, and come to trial. And that is the 
crit of wilful and corrupt perjury ; which is defined by far Ed- 
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minifired, in ſome judicial proceeding, to a perſon who ſwears 
wifully, abfalately and falſely, in a matter material to the iſſue or 
point in queſtion. The hw takes no notice of any perjury but 
ſuch 2s is committed in fome court of juſtice, having power to 
adminiftcr an oath ; or before ſome magiſtrate or proper officer, 
inveſted with a fimilar authority, in ſome proceedings relative to 
2 civil fait or 2 criminal : for it eſteems all other 
oaths unneceffary at leaft, and therefore will not puniſh the 
breach of them. For which reaſon it is much to be queſtioned 


how far any magiſtrate is juſtifiable in taking a voluntary afida- 
dit in any cxtrajudicial matter, as is now too frequent upon every 
petty occafion : fince it is more than poſſible, that by ſuch idle 
oaths a man may frequently n foro conſcientiae incur the guilt, 
and at the fame time evade the temporal penalties, of perjury. 
The perjury muſt alſo be wilful, pofitive, and abſolute ; not 
upon furprzzec, or the like - it alſo muſt be in ſome point mate- 
rial to the queſtion in diſpute; for if it only be in ſome trifling 
collateral circumftance, to which no regard is paid, it is no more 
penal than in the voluntary extrajudicial oaths before-mentioned. 
Subornation of perjury is the offence of ing another to take 
ſuch a falſe oath, as conſtitutes perjury in the principal. The 
puniſhment of perjury and fabornation, at common law, has 
bern various. It was antiently death; afterwards baniſhment, 
or cutting out the tonguc ; then forfeiture of and now 
it is finc and impri and never more to be capable of 
bearing teſtimony . But the ftatute 5 Eliz. c. 9. (if the offender 
be pruſecuted thereon) inflits the penalty of perpetual infamy, 
and a fine of 40 l. on the ſuborner; and, in default of payment, 
impriſonment for fix months, and to ſtand with both ears nailed 
to the pillory. Perjury itſelf is thereby puniſhed with fix months 
impriſonment, perpetual infamy, and a fine of 20 J. or to have 
both cars nailed to the pillory. But the proſecution is uſually 
carried on for the offence at common law; eſpecially as, to the 
penalties before inflifted, the ftatute 2 Geo. II. c. 25. ſuper- 
adds a power, for the court to order the offender to be ſent to the 
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houſe of correction for ſeven ycart, or to be tranſported for the 
ſame period ; and makes it felony without benefit of clergy to 
return or eſcape within the time. It has ſometimes been wiſhed, 
that perjury. at leaſt upon capital accuſations, whereby another's 
life has been or might have been deſtroyed, was alſo rendered 
capital, upon © principle of retaliation; as it is univerſally by the 
laws of France. And certainly the odioufncis of the crime pleads 
ſtrongly in behalf af the French law. But it is to be confidered, 
that there they admit witneſſes to be heard only on the fide of 
the proſecution, and uſe the rack to extort a cunfeſſion from the 
accuſed. In ſuch a conſtitution therefore it is to throw 
the dread of capital puniſhment into the other ſcale, in order to 
keep in awe the witneſſes for the crown ; on whom alone the 


perpetual infamy, are more ſuited to the genius of che Engliſh 
law, where the fact is openly diſcuſſed between witneſſes on both 


fides, and the evidence for the crown may be contradicted and 
an innocent perſon has actually been the of ſuch 
wilful perjury, it falls within the guilt of deliberate murder, and 
deſerves an equal puniſhment : which our anticat law in fact in- 
flicted. But the mere attempt to deſtroy life by other means 
not being capital, there is no reaſon that an attempt by perjury 
ſhould : much leſs that this crime ſhould in a judicial caſes be 
puniſhed with death. For to multiply capital puniſhments leflens 
their effect, when applied to crimes of the deepeſt dye; and, 
deteftable as perjury is, it is not by any means to be compared 
with fome other offences, for which only death can be inflicted - 
and therefore it ſeems already (except perhaps in the inftance 
t law ; which has adopted the opinion of Cicero *, derived 
from the law of the twelve tables, <* pernurs poena drome, ex- 
« trum ; humana, dedecus.” 


b Monteſq. Sp. L. b. 29. ch. 11. k 2 Leg. 2.9. 
4 Britton. Co 5 X 


17. But. 
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17. misnar is the next 8 againſt public 
juſtice; which is when a judge, or other perſon concerned in 


the adminiftration of juſtice, takes any unduc reward to influence 
his behaviour in his office!. In the caft it is the cuſtom never 
to for juſtice, not excepting their kings, 
without S 
countries; where the true of government are never 
underſtood, and it is imagined that there is no obligation from 
the ſuperior to the inferior, no relative duty owing from the 
governor to the governed. The Roman law, though it contained 
many ſevere injunctions againſt bribery, as well for ſelling a man's 
vote m the ſenate or other public aſſembly, as for the bartering 
of common juſtice, yet, by a ſtrange indulgence in one inſtance, 
receive ſmall preſents, provided they did not in the whole ex- 
ceed a hundred crowns in the year: not ing the infi- 
nuating nature and gigantic progreſs of this vice, when once 
admitted. Plato therefore more wiſely, in his ideal republic *, 
ed in the ſevereſt manner: and by the laws of Athens he that 
offered was alſo as well as he that received a bribe*®. 
In England this offence of taking brives is puniſhed, in inferior 
officers, with finc and 1 and in thoſe who offer a 
bribe, though not taken, n But in judges, eſpecially 
the ſuperior ones, it hath been always looked upon as ſo heinous 
an offence, that the chicf juſtice Thorpe was hanged for it in 
the reign of Edward III. By a ſtatute 11 Hen. IV, all 
judges and officers of the king, convicted cf bribery, ſhall for- 
feat treble the bribe, be puniſhed at the king's will, and be dif- 
charged from the king's ſervice for ever. And ſome notable 
cxamplcs have been made in parliament, . 


! 1 Hawk. P. C. 128. 338 c. 23. 
n.6 3 Infl. 147. 
HEZ. L123. 414. 146. 
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18. nne 
to one fide by promiſes, perſuaſions, entreaties, money, enter 
tainments, and the Ike. The puniſhment for the perſon em- 
bracing is by fine and impriſonment; and, for the juror ſo em- 
braced, H it be by taking money, e 


ment for 2 year, and forfciture of the tenfold value. 


19. Tax N worded of jurors, Moor e by 
bracery or not, was antiently confidered as criminal, and there 
fore cxemplarily puniſhed by attaint in the manner formerly 
mentioned == 


20. AxoTHER offcnce of the fame ſpecies is the neghgence 
of public officers, entruſted with the adminiftration of juſtice, as 
ſheriffs, coroners, conftables, and the like: which makes the 
offender Hable to be fined ; and in very notorious cafes will 
ei if it be a beneficial one 
Alſo the omitting to apprehend perſons, offering ſtolen iron, 
lead, and other metals to ſale, is a miſdemeſnor and puniſhable 
by a ſlated fine, or impriſonment, in purſuance of the ſtatute 
29 Geo. II. c. 30. 


21. TuEzIIE I yet another offence againſt public juſtice, 
which is 2 crime of deep malignity; and fo much the deeper, 
2s there are many opportunitics of putting it in practice, and 
ee may often deter the in- 


yured from 2 legal proſecution. This is the oppreſſion and ty- 


ranmcal partiality of judges, juſtices, and other magiſtrates, in 
the adminiftration and under the colour of their office. How- 
ever, when proſecuted, cither by impeachment in parliament, 
* z Hamk. F. C. 259. 
Sec Val. IL pag. 4cz. 
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or by information in the court of 


141 
king's bench, (according to 
the rank of the offenders) it is ſure to be ſeverely puniſhed with 
forfeiture of their offices, fines, I or other diſ- 


cretionary cenſures, regulated by the nature and aggravations 
of the offence commutted. 


22. LASTLY, etui an abuſe of public juſtice, which 
conſiſts in any officer's unlawfully taking, by colour of his office, 
from any man, any money or thing of value, that is not due to 
him, or more than is dur, or before it is due. The puniſh- 
_ OS and ſometimes a forfeiture of 


* z Hawk. F. C. 170. 
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E are next to confder offences againſt the public peace; 
the conſervation of which is intrufted to the king and 
his officers, in the manner and for the reaſons which were for- 
merly mentioned at large. Theſc offences are either ſuch as are 
an actual breach of the peace ; or conſtructively fo, by tending 
to make others break xt. Both of theſc fpecics are alſo either 
felonious, or not fdonious. The fclonious breaches of the peace 
are ftraincd up to that degree of malipnity by virtue of ſeveral 
modern ſtatutes: and, particularly, 


1. Tur ram a of ure perſons, or more, and 
treaſon by ſtatute 3 & 4 Edw.VL c. 5. when the king was a mi- 
nor, and a change in religion to be effected: but that ſtatute 
was repealed by ftatute 1 Mar. c. 1. among the other treaſons 
created fince the 25 Edw. III; though the prohibition was in 
ſubſtance re- enacted, with an inferior degree of puniſhment, by 
ſtatute 1 Mar. |. 2. c. 12. which made the fame offence a fingle 
felony. Theſe ſtatutes fpecaficd and particalarized the nature of 
the riots they were meant to fuppreſs ; as, for example, ſuch as 
were ſet on foot with intention to offer violence to the privy 
council, or to change the las of the kingdom, or for certain 


other ſpecific purpoſes: in which caſes, if the perſons were 


2 Val. L pag. 117. 268. 359. 


com- 
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commanded by proclamation to diſperſe, and they did not, it was 
by the ſtatute of Mary made felony, but within the beneſit of 
clergy ; and alſo the act indemnified the peace officers and their 
aſſiſtants, if they killed any of the mob in endeavouring to ſup- 
preſs ſuch riot. This was thought a neceſſary ſecurity in that 
ſanguinary reign, when popery was intended to be re-eſtabliſhed, 
which was like to produce great diſcontents : but at firſt it was 
made only for a year, and was afterwards continued for that 
queen's life. And, by ſtatute 1 Eliz. c. 16. when a reformation 
in religion was to be once more attempted, it was revived and 
continued duting her life alſo; and then expired. From the 
acceſſion of James the firſt to the death of queen Anne, it was 
never once thought expedient to revive it : but, in the firſt year 
of George the firſt, it was judged neceſſary, in order to ſupport 
the cxecution of the act of ſettlement, to renew it, and at one 
ſtroke to make it perpetual, with large additions. For, whereas 
the former acts expreſſly defined and ſpecified what ſhould be 
accounted a riot, the ſtatute 1 Geo. I. c. 5. enacts, generally, 
that if any twelve perſons are unlawfully aſſembled to the diſ- 
turbance of the peace, and any one juſtice of the peace, ſheriff, 
under-ſheriff, or mayor of a town, ſhall think proper to com- 
mand them by proclamation to diſperſe, if they contemn his 
orders and continue together for one hour afterwards, ſuch con- 
tempt ſhall be felony without benefit of clergy. And farther, 
if the reading of the proclamation be by force oppoſed, or the 
reader be in any manner wilfully hindered from the reading of 
it, ſuch oppoſers and hinderers are felons, without benefit of 
clergy : and all perſons to whom fuch-proclamation ought to have 
been made, and knowing of ſuch hindrance, and not diſperſing, are 
felons, without benefit of clergy. There is the like indemnifying 
clauſe, in caſe any of the mob be unfortunately killed in the en- 
deavour to diſperſe them; being copied from the act of queen 
Mary. And, by a ſubſequent clauſe of the new act, if any per- 
ſons, ſo riotouſly aſſembled, begin even before proclamation to 
pull down any church, chapel, meeting-houſe, dwelling-houſe, 


or out-houſes, they ſhall be felons without benefit of clergy. 
2. By 


med -- Por ue Deen 


2. Br ſtatute 1 Hen. VII. LS aloe hunting in any legal 
foreſt, park, or warren, not being the king's property, by night, 
or with painted faces, was declared to be ſingle felony. But now 
by the ſtatute 9 Geo. I. c. 22. to appear armed in any open place 
by day, or night, with faces blacked or otherwiſe d;/gurſed, or 


(being fo diſguiſed) to hunt, wound, kill, or ſteal any deer, to 
rob a warren, or to ſteal fiſh, is felony without benefit of clergy. 


I mention this offence: in this place, not on account of the da- 
mage thereby done to private property, but of the manner in 
which that damage is committed; namely, with the face blacked 
or with other diſguiſe, e eee f e Aa 
terror of his majeſty's ſubjects. 


| 00 Also by the ſame ſtatute 9 Geo. I. c. 22. amended by 
Natute 27 Geo. II. c. 15. knowingly to ſend any lerter without 
a name, or with a fiftitious name, demanding money, veniſon, 
or any other valuable thing, or threatening (without any demand) 
to kill, or fire the houſe of, any perſon, is made felony, with- 
out benefit of clergy. This offence was en, Ne _— 
Er mne 8 Hen. V. c. 6. | 


4 To pull down or e any turnpike - gate , or fence 
3 belonging, by the ſtatute 1 Geo. II. c. 19. is puniſhed 
with public whipping, and three months impriſonment ; and to 
deſtroy the toll-houſes, or any fluce or lock on a navigable river, 
is made felony to be puniſhed with tranſportation for ſeven years. 
By the ſtatute 5 Geo. II. c. 33. the offence of deſtroying turn- 
pike-gates or fences, is made felony alſo, with tranſportation for 
ſeven years. And, laſtly, by ſtatute 8 Geo. II. c. 20. the offen- 
ces of deſtroying both turnpikes upon roads, and ſluices upon 
rivers, are made felony, without benefit of clergy ; and may be 
tried as well in an adjacent county, as that wherein the fact is 
committed. The remaining offences againſt the public peace 
are merely miſdemeſnors, and no felonies : as, 


5. Ar- 
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8. Arrzars (from afraier, to terrify) are the fighting of 
two or more perſons in ſome public place, to the terror of his 
majeſtys ſabzefts : for, if the fighting be in private, it is no 
afray but an a,. Afﬀrays may be ſuppreſſed by any pri- 
vate perſon preſent, who is juſtifiable in endeavouring to part 
the combatants, whatever conſequence may enſue. But more 
eſpecially the conſtable, or other fimilar officer, however deno- 
minated, is bound to keep the peace; and to that purpoſe may 
break oper doors to ſuppreſs an affray, or apprehend' the. af- 
frayers ; and may either carry them before a juſtice, or impri- 
fon them by his own authority for a convenient ſpace. till the 
heat is over; and may then perhaps alſo make them find ſure- 
tics for the peace. The puniſhment of common affrays is by 
ſine and zmpri the meaſure of which muſt be regula- 
ted by the circumſtances of the caſe: for, where there is any 
material aggravation, the puniſhment proportionably increaſes. 
As where two perſons coolly and deliberately engage in a duel : 
this being attended with an apparent intention and danger of 
murder, and being a high contempt of the juſtice of the nation, 
is a ftrong aggravation of the affray, though no miſchief has 
actually cnfucd ©. Another aggravation is, when thereby the of- 
ficers of juſtice are difturbed in the due execution of their office: 
or where 2 reſpect to the particular place ought to reſtrain and 
regulate men's behaviour, more than in common ones; as in 
the king's court, and the like. And upon the fame account 
alſo all affrays in 2 church or church- yard are eſteemed very 
heinous offences, as being indignitics to him to whoſe ſervice 
thoſe places are conſecrated. Therefore mere quarrelſome words, 
which are neither 2n affray nor an offence in any' other. place, 
are penal here. For it is enacted by ſtatute 5 & 6 Edw. VI. c.4. 
that if any perſon ſhall, by words only, quarrel, chide, or 


brawl, in a church or church-yard, the ordinary ſhall ſuſpend: 


him, if 2 layman, ab izgrefſu ecclefiae ; and, if a clerk in orders, 


* 1 Hawk. F. C 134. . 4 Bid. 137. 1 
| < Hi. 136. 8 4 x £ © Bid. 138. 5 
Voz. IV. * from 
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from the miniſtration of his office during pleaſure. And, if 
any perſon in fuch church or church-yard proceeds to fmite or 
lay violent hands upon another, he fhall be excommunicated % 
allo; or if he finkes him with a weapon, or draws any wer- 
pon with intent to firike, he ſhall befides excommunication 
(being convicted by a jury) have one of his cars cut off; or, 
having no cars, be branded with the Ictter F in his check. Two 
perſons may be guilty of an affray : but, 


6. RioTs, routs, and a ajembbier maſt have three per- 
ſans at leaſt to conftitute them. An afembly is when 
three, or more, do affemblc themichves topether to do an un- 
lawful act, as to pull down inclofurcs, to deſtroy 2 warren or 
motion towards it. A rum is where three or more meet to do 


an unlauful act upon 2 common quarsd, 2s forcibly breaking 


down fences upon a right chan of common, or of way; and 
make ſome advances towards it. A ra is where three or more 
2 common cauſe or quarrd *: as if they beat a man; or hunt 
and kill game in another's park, chaſc, warren, or liberty ; or 
do any other unlawful act wath force and violence; or cven do 
a lawful act, as removing a mufance, in a violcat and tummltuous 
manner. The puniſhment of unlawful affcmblics, if to the 
number of twelve, we have juſt now fern may be capital, ac- 
cording to the circumſtances that attend it ; but, from the num- 
ber of three to eleven, is by int and imprifoament only. The 
fame 1s the caſe in riots and routs by the common E; to which 
added.. And by the ſtatute 13 Hen. IV. c. 7. an two juſtices, 
with the ſheriff or under-ſheriff of the county, may 
come with the paſſe comitatzs, if need be, and fuppreſs any fuch 
riot, aſſembly, or rout, arreſt the noters, and record upon the 
ſpot the nature and circumitances of the whole tranfaftion ; 
f 3 Inſt. 176. | * 3 aft. x76. 
© Bro. Ar. t. Riot. 4. 5. : 2 Hawk. F. C. 25 


which 
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which record alone ſhall be a ſufficient conviction of the offend- 
ers. In the interpretation of which ſtatute it hath been holden, 
that all perſons, noblemen and others, except women, clergy- 
men, perſons decrepit, and infants under fifteen, are bound to 
attend the juſtices in ſuppreſſing a riot, upon pain of fine and 
unpriſonment ; and that any battery, wounding, or killing the 
fioters, that may happen in ſuppreſſing the riot, is juſtifiable. 
So that our antient law, previous to the modern riot act, feems 
pretty well to have guarded againſt any violent breach of the 
public peace; efpecially as any riotous aſſembly on a public or 
general account, as to redreſs grievances or pull down all inclo- 
fures, and alſo reſiſting the king's forces if ſent to keep the 
peace, may amount to overt acts of high treaſon, by levying 


7. NEARLY related to this head of riots is the offence of 
tumultuous petitioning ; which was carried to an enormous height 
in the times-preceding the grand rebellion. Wherefore by fta- 
tate 13 Car. II. ſt. 1. c. 5. it is enacted, that not more than 
twenty names ſhall be figned to any petition to the king or cither 
houſe of parliament, for any alteration of matters eſtabliſhed by 
law in church er ſtate ; unleſs the contents: thereof be previouſly 
approved, in the country, by three juſtices, or the majority of 
the grand jury at the aſſiſes or quarter ſeſſions ; and, in London, 
by the lord mayor, aldermen, and common council =: and that 
no petition ſhall be delivered by a company of more than ten 
perſons : on pain in either caſe of incurring a penalty not ex- 
ceeding 100 4, and three months impriſonment. 


8. AN eighth offence againſt the public peace is that of & 
forcible entry or detainer ; which is committed by violently taking 
or keeping poſſeſſion, with menaces, force, and arms, of lands 
and tenements, without the authority of law. This was for- 


5 Hal. P. C. 495. 1 Hawk. P. C. 161. the reſtoration, uſually taken the lead in 
This may be dne reaſon (among others) petitions to parliament for the alteration of 
why the corporation of London has, fince any eſtabliſhed lav. 
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merly allowable to every perſon diſſeiſed, or turned out of poſ- 
ſeſſion, unleſs his entry was taken away or barred by his own 
negleR, or other circumſtances ; which were explained more at 
large in a former volume But this being found very prejudi- 
cial to the public peace, it was thought neceſſary by ſeveral ſta- 
tutes to reſtrain all perſons from the uſe of ſuch violent methods, 
even of doing themſelves juſtice ; and much more if they have 
no juſtice in their claim. So that the entry now allowed by 
law is a peaccable one ; that forbidden is ſuch as is carried on 
and maintained with force, with violence, and unuſual weapons. 
By the ſtatute g Ric. II. ſt. 1. c.8. all forcible entries are puniſhed 
with impriſonment and ranſom at the king's will. And by the 
ſeveral ſtatutes of 15 Ric. II. c. 2. 8 Hen. VI. c. 9. 31 Eliz. 
c. 11. and 21 Jac. I. c. 15. upon any forcible entry, or forcible 
detainer after peaceable entry, into any lands, or benefices of the 
church, one or more juſtices of the peace, taking ſufficient 
power of the county, may go to the place, and there record the 
force upon his own view, as in caſe of riots; and upon ſuch 
conviction may commit the offender to gaol, till he makes fine 
and ranſom to the king. And moreover the juſtice or juſtices 
have power to ſummon a jury, to try the forcible entry or de- 
tainer complained of: and, if the ſame be found by that jury, 
then beſides the fine on the offender, the juſtices ſhall make re- 
ſtitution by the ſheriff of the poſſeſſion, without inquiring into 
the merits of the title ; for the force is the only thing to be 
tried, and remedicd by them : and the fame may be 
done by indictment at the general ſeſſions. But this proviſion 
does not extend to ſuch as endeavour to maintain poſſeſſion by 
force, where they themſelves, or their anceſtors, have been in 
e and tenements, for three 


9. Tae offence of riding or going armed, with dangerous or 
unuſual weapons, is a crime againſt the public peace, by terri- 
fying the good people of the land; and is particularly prohibited 
i See Vol. III. pag. 174, Sr. = 1 Hawk. P. C. 141. K 


IS 
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by the ſtatute of Northampton, 2 Edw. III. c. 3. upon pain of 
forfeiture of the arms, and impriſonment during the king's 
pleafure : in like manner as, by the laws of Solon, every Athe- 
nian was finable who walked about the city in armour *. . 


10. SyREADING falſe news, to make difcord between the king 
even or concerning any great man of the realm, is pu- 
niſhed by common law* with finc and i t; which is 
confirmed by ſtatutes Weſtm. 1. — 36, 2 Ric. L. ſt. . 
c. 5. — c. 11. 


4 


u "pI and 


| with intent do Gfirchs 


the peace, are cqually unlawful, — as they raiſe 
enthuſiaſtic jealouſies in the people, and terrify them with ima- 
ginary fears. They are therefore puniſhed by our law, upon the 


the antient Gauls?. 
puniſhed capitally by ſtatute 1 Edw.VI. c. 12. which was re- 
pealed in the reign of queen Mary. And now by the ſtatute 
5 Eliz. c. 15. the for the firſt offence is a fine of 100 /, 
r rer e for the ſecond, forfeiture of all 


12. Bzs81DEs actual breaches of the peace, any thing that 
tends to provoke or excite others to break it, is an offence of 
the ſame denomination. Therefore to fight, either by 


word or letter, or to be the bearer of ſuch challenge, are puniſh- 


able by ſine and impriſonment, according to the circumitances 
of the offence . If this challenge ariſes on account of any mo- 


- Port. Antiqu. b.. . ss. . remoribus terreri, et 


2 III. 226. 3 Inſt. 198. rr et de fammis rebus ca- 


” « Hobent legibas fanden, f quis quid de © Ezm capere, copzitums cf.” Caeſ. de bell. 
* repu/Lca a finitimis ramore axt fame acceperit, Gall. Eb. 6. cap. 19. 
* ad maziftratum deferat, neve cum alio 11 Hawk. F. C. 135. 138. 
* communicet: gu facpe bomines temeraries | 
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won. at geg or_ if any afſaule or aſf:ay- happen upon 
2 the offcadcr, 3 pennies thall for- 


aggravate it's — and enhance it's 


F But, in a 
criminal preſecution, the tendency which all libels have to 
create anumofatics, and to difturb the public peace, is: the ſole 
conſideration of the law. And therefore, in ſuch proſecutions, 


© 1 Hark, P. IEEE Poph. 139. 1 Hawk. P. C. 195. 
* Moor. 813. * Moor. 627. 5 Rep. 125. 11 Mod. 99. 
* zBrownl. 151. 12 Rep. 35. Hob.z15. See Vol. III. pag. 123. 

the 
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I is complete. The 
puniſhment of ſuch bbeffers, for cither making, repeating, 
printing, or publifting the libel, is fine, ſuch corporal 

as the court iti their diſcretion ſhall infli& ; regard 

ing the quantity of the offence, and the quality of the offen- 
* By the law of the twelve tables at Rome, libels, which 
affected the reputation of another, were made a capital offence 
but, before the reign of Auguſtus, the puniſhment 
corporal only”. Under the emperor Valentinian it was 
made capital, not only to write, but to publiſh, or even to 
omir deſtroying them. Our law, in this and many other re- 


ii! 


——— — gran os oc — 
kw, ſome with a greater, others with a leſs degree of ſeverity ; 
the Eberty of the preſs, properly underſtood, is by no means in- 
_ fringed or violated. The liberty of the preſs is indeed eſſential 
to the nature of a free ſtate : but this conſiſts in laying no pre- 
vious reſtraints upon publications, and not in freedom from 
has an undoubted right to lay what ſentiments he pleaſes before 
the public: to forbid this, is to deſtroy the freedom of the 


* 1 Hawk. F. C. 196. 

y — Drinction lex 

| Parnague late, mals guar nellet cormine quenquem 

Dejeriti- — vertere modam formidene Fultis. - Hor. ed A. 152. 
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but if he publiſhes what is improper, miſchievous, or 
— 8 be muſt take the of his own temerity. 
To fubjct the preſs to the reſtrictive | of a licenſer, as 
was formerly done, both before and fince the revolution *, is to 
fubjedt all freedom of ſentiment to the prejudices of one man, 
and make him the arbitrary and infallible Yn een 
verted points in learning, religion, and government. But to 
puniſh (as the Law docs at preſent) any dangerous or offenſive 
writings, which, when publiſhed, ſhall on a fair and impartial 
trial be adjudged of 2 pernicious tendency, is neceſſary for the 
of peace and good order, of ent and reli- 
gion, the only folad foundations of civil liberty. Thus the will 
of individuals is fall left free ; the abuſe only of that free will 


as, 


private 
r 
is the crime which focicty corrects. A man (ſays a fine writer. 


on this fubjet) may be allowed to keep poiſons in his cloſet, 
but not publicly to vend them as cordials. And to this we may 


-< The xt ef printing, foun afeer it's in- 
trodufion, was loaked mpan (2x well in 
England as in ather une as merely 2 
matter of fr, and fubjott wo the coercion 
of the crown. It was therefore regulated 
 kdbitions, chanters of poinilege and of H- 
court of farchamber; winch Dine 
cach ſhould cmploy, and profrbkmcd new 
publications une pri zpproved by 
Proper licenſers. On the demie af this 
odious juriſchſem in 16g, the lng par- 
Hament of Charks I, r them rapture 
with that prince, Anu the fame powers 
As the ftarchamber exencaied wick refpett to 
the hcenfing of books; and an 1643, 1647, 
2649, and 1652, (Scobdll. f. 44, 134. F. 88, 


= 


230.) ifued their ordimaticed for tht pur- 


decree of 1637. In 1662- was [paſſed the 
ſtatute 13 & 14 Car. II. c. 33. which (with 
fame few alterations) was copied from the 
parliamentary ordinances. This act expired 
in 2679, but was revived by ſtatute 1 Jac. II. 
c. 17. and continued till 1692. It was then 
continued for two years longer by ſtatute 
4. & M. c. 24. but, though frequent at- 
tempts were made by the government to. 


: reign, (Com. Jo, 11Feb.1694. 26 Nor. 


1695. 22 OR. 1696. 9 Feb. 1697. 31 Jan. 
1698.) vet the parliament geſiſted it fo 
Strongly,” that it finally expired, and the 
preſs became properly free, in 2694; and 

has ever fince ſo continued. 
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poſe, founded principally on the Rarchamber- 
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add, that the only planfible argument heretofore uſed for re- 


yas bod, > ⁵ w ̃˙ moors 


the daily abuſe of it,” will catircly Joſe it's force, 
when it is hewn (by = e exertion of the laws) that the 
preſs cannot be abuſcd to any bad purpoſe, without i 4 
ſuitable puniſhment : whereas It never can be uſed to any good 


one, when under the control of an infpcfitor. So true will it be. 


found, that to cenſure the Eccatiouſncs, is to maintain the li- 
berty, of the preſs. 
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CHArTER THE TWELFTH- 


Or OFFENCES acainsr PUBLIC TRADE. 


FFENCES againſt public trade, like thoſe of the pre- 
ceding claſſes, are either feclonious, or not fclomous. Of 
the firſt ſort are, 


1. OwLixc, ſo called from it's being uſually carricd on in 
out of this kingdom, to the detriment of it's ſtaple manufatture. 
This was forbidden at common law, and more particularly by 
ſtatute 11 Edw. III. c. 1. when the importance of our woolen 
manufacture was firſt attended to; and there are now many later 
ſtatutes relating to this offence, the moſt uſcful and principal of 
which are thoſe enacted in the reign of queen Elizabeth, and 
fince. The ſtatute 8 Eliz. c. 3. makes the tranſportation of Eve 
ſheep, or embarking them on board any ſhip, for the fark of - 
fence forfeiture of goods, and impriſonment for 2 year, and that 
at the end of the year the left hand ſhall be cut off in forme pub- 
lic market, and ſhall be there nailed up in the openeſt place; 
and the ſecond offence is felony. The ftatutes 12 Car. IL c. 32. 
and 7 & GW. IIL· c. 28. make the exportation of wool, ſheep, 
or fuller's earth, liable to pecuniary penaltics, and the forfeature 
of the intereſt of the ſhip and cargo by the owners, if privy ; 

| * Mir. c. 1. J. 3. 
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and confiſcation af goods, and three years impriſgament to the 


maſter and all the mariners. And the ſtatute 4 Geo, I. g. 11. 
( amended and farther eaforced by 12 Geo. II. c. 21. and 


19 Geo. II. c. 34.) makes it tranſportation for ſeven years, if 
the penalties be not paid. 


2. $MUGGLING, or the offence of importing gnods without 
paying the duties impoſed thereon by the laws of the cuſtoms 
and exciſe, is an offence generally connected and carried on hand 
in hand with the former. This is reitrained by a great variety 
of ſtatutes, which inflict pecuniary and ſeiſure of the 
goods for clandeſtine ſmuggling ; and affix the guilt of felony, 
with tranf] W upon more open, 
and avowed : but the laſt of them, 19 Geo. IL c. 34. 
* for it makes all forcible acts 
of ſmuggling, carried on in defiance of the laws, or even in 
diſguiſe to evade them, felony without benefit of clergy : enact+ 
ing, that if three or more perſons ſhall aſſemble, with fire arms 


or other offenfive weapons, to aſſiſt in the illegal exportation or 


importation of goods, or in reſcuing the fame after ſeiſure, or 
in reſcuing offenders in cuſtody for ſuch offences; or ſhall paſs 
with ſuch in difguiſe ; or ſhall wound, ſhoot at, or aſſault 
„7er 
ſuch perſons ſhall be felons, without the benefit of clergy. As 
to that branch of the ſtatute, which required any perſon, char- 
2 —ůů a, to ſurrender 


proclamation, it ſeems to be expired; as the ſub- 
— which continue the original act to the preſent 
time, do in terms continue only ſo much of the ſaid act, as re- 
lates to the puniſbment of the offenders, and not to the extra- 
ordinary method of apprehending or cauſing them to ſurrender : 
and for offences of this pofitive ſpecies, where puniſhment 
————— 


by impoſing high duties on commodities increaſe the temptation 


» Stat. 26 Geo. I. c. 32. 32 Geo. II. c. 18. 4 Geo. III. c. 12. 
U 2 to 
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23. ee be ene ee As: 
raptcy, which was ſufficiently ſpoken of in a former volume; 
when we examined the nature of theſe unfortunate 
traders. I ſhall therefore here barely mention over again ſome 
abuſes incident to bankruptcy, viz. the bankrupt's neglect of 

ing himſclf to his creditors ; his non-confarmity to 
the directions of the ſeveral ſtatutes ; his concealing or imbez- 
eling his effects to the value of 20/; and his withholding any 
books or writings with intent to defraud his creditors : all which 
the policy of our commercial country has made capital in the 
offender ; or, felony without benefit of clergy. And indeed it 
is allowed in general, by ſuch as are the moſt averſe to the in- 
to be put upon a level with thoſe of forgery and falſifying the 
coin. To this head we may alſo ſubjoin, that by ſtatute 
32 Geo. II. c. 28. it is felony puniſhable by tranſportation for 
ſeven years, if a priſoner, charged in execution for any debt un- 
der 100 4, or refuſes on demand to diſcover and deliver 
up his effects for the benefit of his creditors. And theſe are the 
only felonious offences againſt public trade; the refidue being 
mere miſdemeſnors : as, 


- 4+ Usvuzy, which is an unlawful contract upon the loan of 
money, to receive the fame again with exorbitant increaſe. Of 
this alſo we had occafion to diſcourſe at large in a former vo- 
lume*. We there obſerved that by ſtatute 37 Hen. VIII. c.9. 
the rate of intereſt was fixed at 10 J. per cent. per annum: which 
the ſtatute 13 Eliz. c. 8. confirms; and ordains, that all brokers 
ſhall be guilty of a pracmunire that tranſact any contracts for 
more, and the ſecuritĩes themſelves ſhall be void. The ſtatute 


© Sce Vol. I. pag. 317. Beccar. ch. 33. © Beccar. ch. 34. 
4 Sce Vol. II. pag. 481, 452. f See Vol. II. pag. 455, &c. 
. | 21 Jac. I. 
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21 Jac. I. c. 17. reduced intereſt to cight per cent ; and, it. 
having been lowered in 1650, during the ufurpation, to fix per 
cent, the fame reduction was re- enacted after the reſtoration by 
ſtatute 12 Car. II. c. 13. and, Laſſly, the ſtatute 12 Ann. ft. 2. 
c. 16. has reduced it to five per cent. Wherefore not only all 


Contracts for taking more are in themſelves totally void, but alſo 
the lender ſhall forfeat treble the money borrowed. Alfo if any 


pro- 
curation-money, or more than twelve-pence for making a bond, 


he ſhall forfeit 20 J. b and ſhall — 
for half a year. | 


F. CuraTING 5 
public trade; as that cannot be carrĩed on without a punctilious 
regard to common honeſty, and faith between man and man. 
Hither therefore may be referred that prodigious multitude of 
ſtatutrs, which are made to prevent deceits in trades, 
and which are chicfly of uſe among the traders themſelves. For 
fo cautious has the legiſlature been, and fo abhors all 
indirect practices, that there is hardly a confiderable fraud inci- 
dent to any branch of trade, but what is reſtrained and puniſhed 
by ſome particular ftatute. The offence alſo of breaking the a/- 
iſe of bread, or the rules kid down by law, and particularly by 
ſtatute 31 Geo. II. c. 29. and 3 Geo. III. c. 11. for aſcertaining 
it's price in cvery given quantity, is reducible to this head of 
cheating: as is Iikewiſc in a peculiar manner the offence of ſell- 
ing by falſe werghts and meafares ; the ſtandard of which fell un- 
der our confideration in a former volume. The puniſhment of 
bakers breaking the aſſiſe, was antiently to ſtand in the pillory, 
by ſtatute 51 Hen. III. ſt. 6. and for brewers (by the fame aQ) 
to ftand in the tumbrel or dungcart* : which, as we learn from 
domeiday book, was the puniſhment for knaviſh brewers.in the 
city of Cheitcr fo carly as the reign of Edward the confeflor. 
Mala cer faciens, 1 cathedra poxebatur flercoris*.” But 


4 Ser Vol. L pag. 274. Seid. tz. of han. b. 2. c. 5. 5. 3. 
* 3 Inf. 29. 


now 
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now the general punifhayent for all frauds of this kind, if indicted 
(as they may be) at eommag law, is by fine and imprifonment : 

though the eaſier and more uſual way is by levying on a ſummary 
conviction, by diftreſs and ſale, the forfertures impoſed by the 
ſeveral acks of partiament. Laſtly, any deeeitful practice, in co- 
zening another by artful means, whether in matters of trade or 
otherwiſe, as by playing with falſe dice, or the like, is puniſhable 
with fine, impriſonment, and pillory *. And by the ſtatutes 
33 Hen. VIII. e. 1. and 30 Geo. II. c. 24. if any man defrauds 
another of any valuable chattels by colour of any falſe token, 

counterfeit letter, or falſe pretence, or pawns or difpoſes of an- 
other's goods without the conſent of the owner, he ſhall ſuffer 
ſuch by impriſonment, fine, pillory, tranſportation, 
whipping, en ue as the court ſhall direct. 


6. Tur offence of forefailing the-market is allo an offence 
againft public trade. This, which (as well as the two following) 
is alſo an offence at common Jaw \, bs deſcribed by flatate 5 & 
6 Edw. VI. C. 14. to bo the 


praftices make the market deaver to the fair trader. 


7. REGRATING is deſcribed by the fame ſtatute » eds 
buying of corn, or other dead victual, in any market, and ſell- 
ing them again in the ſame market, or within four miles of the 


place. For this alſo enhances the price of the proviſions, as every 
omg de , . AncaE 


8. EnGROSSING, by the ſame ſtatute, is the getting into 
one's poſſeſſion, or buying 


with intent to ſell them again. This muſt of courſe be inju- 
rious to the public, by putting it in the power of one or two 
rich men to raiſe the price of proviſions at their own diſcretion. 
1 2 Hawk. P. C. 235. 


* 1 Hawk. P. C. 188. 


up, of corn or other dead victuals, 


And 
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And the penalty for theſe three offences by this ſtatute {which 
is the laſt that hath been made concerning them) is the forfeiture 
of the goods or their value, and two months impriſonment for 
the firſt offence ; double value and fix months impriſonment for 
the ſecond ; and, for the third, the offender ſhall forfeit all his 
goods, be ſet in the pillory, and impriſoned at the king's plen - 
ſure. Among the Romans theſe offences, and other -male- 
to raiſe the price of proviſions, were puniſhed by a pe- 
cuniary mul&. **.Poena vigimti aureoritm flatuitur adverſus tum, 
. arr Spar marry 
"SO. 


. 9. Monotetuevareaxch the uw offince in other branches 
of trade, that engroſſing is in proviſions : being a licence ot pri. 
vilege allowed by the king for the ſole buying and ſelling, ma- 
king, working, or ufing, of any thing whatf6cver; + whereby the 
ſubject in general is -reftraimed from that liberty of manufatiu- 
2 Theſe had been carried 
to an enormous height during the reign ef queen Elizabeth; 
and were heavily complained of by fir Edward Coke ©, in the 
beginning of the reign of king James the - firſt : but were in 
great meaſure remedied by ſtatute 21 Jac. I. c. 3. which declares 
ſuch monopolies to be contrary to law and void (except as to 
patents, not exceeding the grant of fourteen years, to the au- 
thors of new inventions ;) and monopoliſts are puniſhed with 
the forfeiture of treble damages and double coſts, to thoſe whom 
they attempt to diſturb; and if they procure any action, brought 
againft them for theſe damages, to be ſtayed by any extrajudicial 
order, other than of the court wherein it is brought, they incur 
the penalties of praemanire. Combinations alſo among victuallers 
or artificers, to raiſe the price of provifions, or any commodt- 
ties, or the rate of labour, are in mut ny cafes ſeverely punſhed 
by particular ſtatutes; and, in general, — — 
c. 15. with the forfeiture of 10 hs or enen ene 


NA. 12. 2. . ; Inf 181. 
1 Hawk. P. C. 241. | 


with 
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with an allowance of only bread and water, for the firſt offence; 
207. or the pallocy, for the ſecond; and 407. for the third, or 
clic the pallory, loſs of one car, and perpetual infamy. In the 
fame manner, by a conflutution of the emperor Zeno?, all mo- 
nopolics and combanatzxns to keep up the price of merchandize, 
| or workmanſhip, ee AG A ee 
— ——— — 


- 10. To iat, 98 
viouſly ferved as am apprentzce for feven years, is looked upon 
to be detrimental to public trade, upon the ſuppoſed want of 
ſufficient fall in the trader; and therefore is puniſhed by ſta- 
tute 5 Eliz. c. . with the forfeiture of forty ſhillings by the 
month. _ 


11. LASTLY, © prevent the deſtruction of our home ma- 
nufactures, by tranſporting and feducing aur artifts to ſettle abroad, 
it is provided by ftatute 5 Geo. L C. zy. that fuch as fo entice 
or ſeduce them ſhall be fd 100 f and be impriſoned three 
months; and for the froond offrnce ſhall be fined at diſcretion, 
and bc imprifoncd 2 year : and the fers, ſo going into fo- 
Aide, ſhall be deemed alas, and forfeit all their lands and 
goods, and ſhall be imcapable of any legacy or gift. By ſtatute 
23 Geo. II. C. 13. the feducers incur, for the firſt offence, a 
forfeiture of good. for cach artificer contracted with to be ſent 
abroad, and imprifoument for twelve months; and for the ſe- 
. cond, 10004, and arc Eablc to two years impriſonment : and if 
any perſon exports any tools or atcafils uſed in the filk or wool- 
len manufaftures, he forfrats the face and 2007, and the cap- 
-tain of the ſhip (having knowlege thereof) 100/: and if any 
captain of a king's hap, or officer of the cuftoms, knowingly 
ſuffers ſuch exportatinm, he forfeats 100 L and his employment; 
and is for ever made zncapable of being any public office. 
? Cad. 4 59. 1. | 1 Ser Val. L pag. 427. 
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CHAPTER THE THIRTEENTH. 


Or OFFENCES acamsr Ts PUBLIC HEALTH, 
and Tus PUBLIC POLICE oz OECONOMY. 


HE fourth ſpecics of offences, more eſpecially affefting the 

commonwealth, are ſuch as are againſt the public health 
of the nation ; a concern of the hi importance, and for the 
preſervation of which there are in many countries ſpecial ma- 
giſtrates or curators appointed. 


1. Taz firſt of theſe offences is 2 idony ; but, by the blefſ- 
ing of providence for more than 2 century paſt, incapable of 
being committed in this nation. For by ftatute 1 Jac. I. c. 
it is enacted, that if any perſon infected with the or 
dwelling in any infected houſe, be commanded by the mayor or 
conſtable, or other head officer of his town or vill, to keep his 
houſe, and ſhall venture to diſobey it; he may be inforced, by 
the watchmen appointed on ſuch melancholy occafions, to obey 


ſach neceſſary command: and, if any hurt cnfuc by ſuch inforce- 


ment, the watchmen are thereby indemaified. And farther, if 
* ſuch perſon ſo commanded to confine himſelf pocs abroad, and 

converſes in company, Em nnctorre Ao 
ſhall be puniſhed as a vagabond by and be bound to 


his good behaviour: but, if he has any infectious fore upon him 


uncured, 5 By the ſtatute 
Vor. IV. 


26 Geo. II. 


= a 


* 
To 


o *.+ 
2 
2 —— 


as „ 


a — 
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26 Geo. II. c. 6. (explained and amended by 29 Geo. II. c. 8.) 
the method of performing quaremtine, or forty days probation, 
by ſhips coming from infected countries, is put in a much more 
and effectual order than formerly ; and maſters of ſhaps, 
coming from infected places and diſobcying the directions there 
given, or having the plague on board and concealing it, are 
guilty of felony without benefit of clergy. The fame penalty 
alſo attends perſons eſcaping from the {2zarets, or places wherein 
quarentine is to be performed; and officers and watchmen ne- 
glecting their duty; . i 
ſhips performing quarentine. 


2. A SECOND, but much inferior, ſpecacs of offence againſt 
public health is the ſelling of ? To prevent 
which the ſtatute 51 Hen. III. ft. 6. and the ordinance for ba- 
kers, c. 7. prohibit the ſale of corrupted winc, contagious or 
unwholſome fleſh, or fleſh that is bought of a Jew under pain 
of amercement for the firſt offence, pillory for the ſecond, fine 
and impriſonment for the third, and abjuration of the town for 
the fourth. And by the ſtatute 12 Car. IL. c. 25. L 11. any 
brewing or adulteration of wine is puniſhed with the forfeiture 
of 10017, if done by the wholeſale merchant; and 40 L if done 
by the vintner or retale trader. Theſe arc all the offences which 


may properly be ſaid to reſpect the public health. 


V. Tux laſt ſpecies of offences which cſperially affect the 
commonwealth are thoſe againſt the public police and arr. 
By the public police and I mcan the duc b 
and domeſtic order of the kingdom : whereby the individuals of 
the ſtate, like members of a well-governcd family, arc bound to 
conform their general behaviour to the rules of propricty, good 
neighbourhood, and good manners ; and to be decent, induf- 
trious, and inoffenfive in their ſtations. This head of 


offences muſt therefore be very miſcellancous, as it cemprizes 


all ſuch crimes as eſpecially affect public ſocicty, and arc not 


comprehended under any of the four preceding ſpecies. Theſe 


amount, 


re 
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3 wg 60g and others to miſdemeſnors 


1. Tx oſſence of clandefiine marriages : for by the ſtatuta 
26 Geo. II. c. 33. 1. To ſolemnize marriage in any other place 
beſides a church, or public chapel wherein banns have been uſu- 
ally publiſhed, except by licence from the archbiſhop ; — and, 
2. To folemnize marriage in ſuch church or chapel without duc 
publication of banns, or licence obtained from a proper autho- 
rity ; do both of them not only render the marriage void, 
but ſubject the perſon ſolemnizing it to fclony, puniſhed by 
tranſſ for fourteen years : as, by three former ſtatutes . 
he and his aſſiſtants were ſubject to a pecuniary forfeiture of 
100 J. 3. To make a falſe entry in a marriage regiſter ; to alter 
it when made; to forge, or counterfeit, ſuch entry, or a mar- 
rĩage licence, or aid and abet ſuch forgery; to utter the fame 
as true, knowing it to be counterfeit ; or to deſtroy or procure 
the deſtruction of any regiſter, in order to vacate any marriage, 
or ſubje any perſon to the penalties of this act: all theſc of- 
to the guilt of felony, CIT CHE 


2. AxoTHER felonious offence, Shea wdichdre 
tate of matrimony, is what our law corruptly calls my; which 
properly fGgmikes beang twice married, but with ws is wicd 2s fy- 
nonymous to polygamy, or having a plurality of wives at once 
Such ſecond marriage, living the former huſband or wife, is fim- 
ply void, and a mere nullity, by the eccleſiaſtical kw of England: 
and yet the legiſlature has thought it juſt tc make it felony, by 
reaſon of it's being fo great a violation of the public oeconomy and 
decency of a well ordered ſtate. For polygamy can never be en- 
dured under any rational civil eftabliſhment, whatever ſpecious 
reaſons may be urged for it by the caſtern nations, the fallaciouſ- 
neſs of which has been fully proved by many ſenſible writers: 


6 KTW. HI. c. 6. 7 & SW. II. c. 335. » 3 Inf 88. 
2 19. J. 176. 


2 but 
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but in northern countrics the vrry nature of the climate ſeems 
to reclaim againſt it; it never having obtained in this part of the 
world, even from the time of our German anceftors ; who, as 
Tacitus informs us*, < jrape fab harkeraram fagulis uxoribus 
« contents funz.” It is therefore punitbed by the laws. both of 
antient and modern Sweden wath dran. And with. us in Eng- 
land it is enacted by ſtatute 1 Jac. L C. II. that if any perſon, 
being married, do afterwands many gn, the former huſband- 
or wife being alive, it is felomy; but within the benefit of clergy. 
The firſt wife in this caſe hall not be admitted as an evidence 
againſt her huſhand, becauſe ſhe is the trac wife ; but the ſe- 
cond may, for ſhe is indeed mo wite at al and fo, vice verſa, 
of a ſecond huſband. This act makes am cxception to five caſes, 
in which ſuch ſecond marriage, though in the three firſt it is 
void, is yet no felony. 1. Where cather party hath been conti- 
nually abroad for ſeven years, whether the party in England hath 
notice of the other's being living or no. 2. Where cither of the 
parties hath been abſcat from the ather even years, wether this 
other's being alive within that time. 3. Where there is a di- 
vorce or ſeparation. a-menja er rb by ſentence in the eccleſiaſ- 
tical court. 4. Where the friſt manizge is declared abſolutely 
void. by any ſuch ſentence, and the partaes loofed @ wimcxlo. Or, 
5. Where either of the partics was under the age of conſent at 
the time of the firſt marriage: for in fach cafe the firſt mar- 
Rage was voidable by the difagrecment of cither party, which 
this ſecond. marriage very dicarly amounts to. But, if at the 
age of conſent the parties had agreed wo the marriage, which 
completes the contract, and is. inderd the real marriage; and 
afterwards one of them ſhould marry 2pam ; I ſhould appre- 
| penalties of the act. 


© de wer. Germ. 18. | _- x Hil F.C. 693. 
4 Stiernh. de jure Suren. J. 3. c. 2. 


3. A THIRD 


WunonrGs. x65 
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z. Arup fpccics of fdony agaimit the good order and 
occonomy of the kingdom, is by idle alder and marmers wean- 
dering about the realm, or perſons pretending fo to be, and 
abuſing the name of that honourable profcifion '. Such 2 one, 
not having a teſtimonial or paſs from a juſtice of the peace, E- 
miting the time of his paſſage; or cxcceding the time limited 
for fourteen days, unleſs he falls fick ; or forging fuck teffimo- 


nial ; is by ſtatute 39 Eliz. c. 17. made guilty of felony, with- | 


out benefit of clergy. This fangumary law, though in practice 
deſervedly antiquated, fall remains 2 difprace to our flatute- 
be delivered, if any honeſt frecholder or other perſon of fab- 
— — and he abades in the fame 

one year; unleſs licenced to depart by has employer, who 1 
ſuch caſe ſhall forfeit ten pounds. 7 Freon 


4. OuTLAaxDis#n perſons calling themichves Epyptiexs, 


pealed: ſtatutes. Theſe are a firange kind of commonwealth 
their firſt appearance in Germany about the beginning of the fox- 
teenth century, and have ſince ſpread themichves all over Europe. 
Munſter, it is true, who is followed and relied upon by Spel- 
man *, fixes the time of their firſt appearance to the year ; 
but, 2s he owns, that the firſt whom be cxer fa wene im 1524. 
it is probably an error of the preis for 1517: —— 
hiſtorians? inform us, that when ſultan Scim conquered Egypt, 


in the year 1517, ſeveral of the natives refuſed to fubmit to the 


Turkiſh yoke ; but, being at length fubducd and baniched, 

K pus. arp" 
ſuppoſed {kill in the black art gave them an umwverial reception, 
in that age of ſuperſtition and credulity. In the compaſs of 2 
very few years they gained ſuch a number of idle pruſelytes, 


: * 1 » C 293. 
oſmogr. J. 3. 3} Mod. Univ. Haft. Ai. 27. 


{who 


i els. — — 
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(who imitated their language and complexion, and betook them- 
ſelves to the ſame arts of chiromancy, begging, and pilfering) 
that they became troubleſome and even formidable to moſt of 
the ſtates of Europe. Hence they were expelled from France 
in the year 1500, and from Spain in 1591. And the govern- 
ment in England took the alarm much earlier: for in 1530, they 
2 deſcribed by ſtatute 22 Hen. VIII. c. 10. as * outlandiſh 

« people, calling themſelves E uſing no craft nor feat 
oy age egg who have come into this realm and gone from 

« ſhire to ſhire and place to place in great company, and uſcd 

great, ſubtil, and crafty means to deceive the people ; bearing 
« them in hand, that they by palmeſtry could tell men's and 
« women's fortunes; and ſo many times by craft and 
« have deceived the people of their money, and alſo have com- 
« mitted many heinous felonics and robberies.” Wherefore they 
are directed to avoid the realm, and not to return under pain of 
impriſonment, and forfeiture of their goods and chattels ; and, 
upon their trials for any felony which they may have committed, 
they ſhall not be intitled to a jury de medictate agua. And af- 
terwards, it is enacted by ſtatutes 1 & 2 Ph. & M. c. 4. and 
5 Eliz. c. 20. that if any ſuch perſons ſhall be imported into 
this kingdom, the importer ſhall forfeit 407. And if the Egyp- 
tians themſelves remain one month in this kingdom ; or if any 
perſon, being fourteen years old, (whether natural born ſubject 
or ſtranger) which hath been ſeen or found in the i 
of ſuch Egyptians, or which hath diſguiſed him or herſelf like 
them, ſhall remain in the ſame one month, at one or ſeveral 
times; it is felony without benefit of clergy : and fir Matthew 
Hale informs us*, that at one Suffolk aſſiſes no leſs than thir- 
teen gy; ſies were executed upon theſe ſtatutes, a few years be- 
fore the reſtoration. But, to the honour of our national hu- 
manity, there are no inſtances more modern than this, 2 
rying theſe laws into practice. 


a Dufreſae. C, L 200. * HII. P. C. 671. 
5. To 
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2 deſcend next to offences, whoſe puniſhment is ſhort 
of death. Common nuſances are a ſpecies of offences againſt the 
public order and oeconomical regimen of the ſtate ; being either 
the doing of a thing to the annoyance of all the king's ſubjects, 
or the neglecting to do a thing which the common good re- 
quires'. The nature of common nuſances, and their diſtinction 
from private nuſances, were explained in the preceding vo- 
lume®; when we confidered more particularly the nature of the 
private ſort, as a civil injury to individuals. I ſhall here only 
remind the ſtudent, that common nuſances are ſuch inconvenient 
or troubleſome offences, as annoy the whole community in ge- 
neral, and not merely ſome particular perſon ; and therefore are 
indictable only, and not aftionable ; as it would be unreaſon- 
able to multiply ſuits, by giving every man a ſeparate right of 
action, for what damnifies him in common only with the reſt 
of his fellow ſubjects. Of this nature are, 1. Annoyances in 
highways, bridges, and public wers, by rendering the ſame in- 
convenient or dangerous to paſs: either poſitively, by actual 
obſtructions ; or negatively, by want of reparations. For both 
of theſe, the perſons fo obſtructing, or ſuch individuals as are 
bound to repair and cleanſe them, or (in default of theſe laſt ) 
the pariſh at large, may be indicted, diſtreined to repair and 
amend them, and in ſome caſes fined. Where there is an houſe 
creed, or an incloſure made, upon any part of the king's de- 
meſnes, or of an highway, or common ftreet, or public water, 
or ſuch like public things, it is properly called a purprefture *. 
2. All thoſe kinds of nuſances, (ſuch as offenfive trades and 
manufactures) which when injurious to a private man are ac- 
tionable, are, when detrimental to the public, puniſhable by 
public proſecution, and ſubject to fine according to the quantity 
of the miſdemeſnor : and particularly the keeping of hogs in 
any city or market town is indictable as a public nuſance . 


1 1 Hawk. P. C. 197. 
» Vol. III. pag. 216. 


» Co. Litt. 277. from the French pour- 
pris, an incloſure. 
„ Salk. 460. 


3. All 


168 PusL1c 


Boo IV. 


3. All Aitordeddy 4 inn: bet bewdy-bouſes, gaming-bouſes, 
age plays unlicenced, booths and ſtages for rope-dancers, moun- 
tehanks, and the like, are public nuſances, and may upon indict- 


ment be ſuppreſſed and fined”. Inns, in particular, being in- 
tended for the lodging and receipt of travellers, may be indict- 
ed, ſuppreſſed, and the inn-keepers fined, if they refuſe to en: 
tertain a traveller without a very ſufficient cauſe : for thus to 
* ˙ 17 chop eminconerr tape 
haviour . Thus too the hoſpitable laws of Norway puniſh, i 

Dr rere 
modations at 2 juft and reaſonable price. 4. By ftatute 10 & 


11 W. III. c. 17. all Zfterzes are declared to be public nuſances, 
and all grants, patents, or licences for the fame to be contrary 
to law. 5. Cottages are held to be common nuſances, if erected 
ſingly on the waſte, being harbours for thieves and other idle 
Kh e e Therefore it is enacted by ſtatute 31 Eliz. 

c. 7. that no perſon ſhall erect a cottage, unleſs he lays to it 
four acres of frechold land of inheritance to be occupied there- 
with, on pain to forfeit to the king 107. for it's erection, and 
40 5. per month for it's continuance : and no owner or occu- 
pier of a cottage ſhall ſuffer any inmates therein, or more fami- 
lies than one to inhabit there, on pain to forfeit 105. per month 
to the lord of the leet. This ſeems, upon our preſent more 
enlarged notions, a hard and impolitic law ; depriving the peo- 
ple of houſes to dwell in, and conſequently preventing the po- 
pulouſneſs of towns and pariſhes : which, though it is gene- 
rally endeavoured to be guarded againſt, through a fatal rural 
intolerable hardſhip) yet, taken in a national view, and on a 
ſuppoſition of proper induſtry and good parochial government, 
is a very great advantage to any kingdom. But indeed this, like 
moſt other rigid or inconvenient laws, is rarely put in execution. 
6. The making and ſelling of rer and - ſgurbs, or throwing 
them about in any ſtreet, is, on account of the danger that may 


P 1 Hawk. P. C. 198. 225. „ Sticrmk. & jare Sees. I 2. 6. 9. 
21 Hawk. P. C. 225. | 


enſue 
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enſue to any thatched or timber buĩklings, declared to be a 
common nuſance, by ſtatute ꝙ & 10 W. III. c. 7. and therefore 
is puniſhable by fine. 7. Eaves-droppers, or ſuch as liſten under 
walls or windows, or the caves of a houſe, to hearken after diſ- 
courſe, and thereupon to frame ſlanderous and miſchievous tales, 
are a common nuſance and at the court-lect*: or are 
indictable at the ſeſſions, and puniſhable by ſine and finding ſu- 
reties for the good behaviour". 8. Laſtly, 2 common ſcold, com- 
munis rixatrix, (for our law-latin confines it to the feminine 
gender) is a public nuſance to her neighbourhood. For which 
offence ſhe may be indictedꝰ; and, if convicted, ſhall ” be ſen- 
tenced to be placed in a certain engine of correction called the 
trebucket, caſtigatory, or cucking ſtool, which in the Saxon lan- 
guage fignifies the ſcolding ftool ; though now it is frequently 
corrupted into ducking ſtool, becauſe the refidue of the judgment 
is, that, when ſhe is fo placed thereda, nn 
the water for her puniſtment 


6. CR . 
againſt the public occonomy. In China it is a maxim, that if there 
be a man who docs not work, or a woman that is idle, in the 
empire, ſomebody myſt ſuffer cold or hunger: the produce of the 
lands not being more than ſufficicnt, with culture, to maintain 
the inhabitants; and therefore, though the idle perſon may 
ſhift off the want from himſclf, yet it muſt in the end fall ſome- 
where. The court alſo of Arcopagus at Athens puniſhed idle- 
neſs, and exerted a right of examining cvery citizen in what 
manner he ſpent his time; the intention of which was, that the 
Athenians, knowing they were to give an account of their oc- 
cupations, ſhould follow only ſuch as were laudable, and that 
there might be no room left for ſuch as lived by unlawful arts. 
—! expallen ol Bundy angroms femme the ety”: nd, 


e 34. 29. : 


"© Jbid. 1 Hawk. P. C. 132. 7 Valer. Ms. 2. c.6.- 
» 6 Mod. 213. * Nor. 80. c. 5. 
” 1 Hawk. P. C. 198. 200 
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one of an inferior claſs, ranks him among ir 


c. 10. J. 2. 
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in our own Haw; all idle perfons onds, whor our antient 
. 
« the day, and haunt euſtomable taverns, and ale-houſes, and 
« routs about; and no man wot from whence they come, ne 


 « whither they go; or ſuch as ate moſt particularly deſcribed 


by ſtatute 175. II. c. 5. and divided into three claffes, ale 
and - &forderly perſons, rogues and vagabonds, and incorrigible 
Fogues;; all theſe are offenders againft the good order, and 
blemiſhes in the government, of any kingdom. They are there- 
fore all puniſhed, by the ſtatute laſt- mentioned; that is to ſay, 
idle and diſorderly perſons with one month's imprifonment in 
the houſe of correction; rogues and vagabonds with whipping 
and impriſonment not fix months; and incorrigible 


rogues with the like diſcipline and confinement, not 
two years: the breach and from which'confinement in 
le rogues ; 
and in a rogue (before incorrigible) makes him a felon, and 
liable to be tranſported for ſeven years. Perſons harbouring 
vagrants are liable to a fine of forty thilfings,' and to pay all 
expenſes hronight upon the pariſh chuceby'; in the fame manner 
as, by our antient laws, whoever hatboured any ftranger for 
more than two nights, was anſwerable to the 22 any 
ee ee Up eee Sy | 


wow Vnpn the head of public oven way ths be pro- 
ane diet, and the like; euncerhitig the general 
utility of which to a ſtate, there ir much controverſy among the 
political writers. Baron Monteſquieu lays it down, that luxury 
is neceffary in monarchies, as in France; but ruinous to demo- 
cracies, as in Holland. With regard therefore to England, 
whoſe government is compounded of both ſpecies, it may ftill 
be a dubious queſtion, how far private luxury is a public evil ; 
and, as ſuch, cognizable by public laws. And indeed our legiſ- 


* LL. Ew. c. 27. Bracton. L. 3. . 3 d 5p. L. b. 7. c. 2 & 4. 
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lators have ſeveral times ch their ſentiments as to this 
point: for formerly there were a multitude of penal laws exiſt- 
ing, to reſtrain exceſs in apparel *; chiefty made in the reigns of 
Edward the third, Edward: the fourth, and Henry the eighth, 
againſt piked ſhoes, ſhort doublets, and long coats; all of which 
were repealed by ſtatute 1 Jac. I. c. 25. But, as to exceſs in diet, 
there ſtill remains one antient ſtatute ro Edw. III. 
ſt. 3. which ordains that no man: ſhall be:ſerved, at dinner or 
ſupper, with more than to courſes; except upon fore great 
hotydays — rs be * — 


8. Naxr 70 char of nne nedinalipefillows Me a e of 
gaming, which is introducedita fupply or retrieve the 
expenſes occafioned by the former: it being'a kind of tacit con- 
feſſiom, that the company engaged therein do, in general, exceed: 
the bounds of their refpeRive fortunes; : and therefore: they caſt 
lots to determine upon whom-the: ruin ſhall at preſant fall, that 
the reſt may be ſuaved a little longer. But, taken in any light. 
it is an offence of the moſt alarming nature; tending by neceſ- 
ſary conſequence to promote public idlencts, theft, and debau - 
chery among thoſe of' a lower: claſs: and, among perſons of a: 
ſuperĩor rank, it hath frequently been attended with: the fudden 
rain and deſolation of antient and opulent families, an abandoned 
proſtitution ef every principle of /honour and virtue, and too aften 
hath ended in ſelf- murder. To reſtrain this among 
the inferior ſort of people, the ſtatute: 33 Hen. VII. c. 9. was 
made; which prohibits to all but gentlemen the games of: tennis, 
tables, cards, dice, bowls, and other unlawful diverſions there 
ſpecified , unleſs in the time of chriſtmas, under pecuniary pains 
30 Gœo. II. c. 24. inflit pecuniary penalties, as: well upon the 
maſter of any public houſe wherein ſervants are permitted: to 
game, as upon the ſervants themſelves who are found to be ga- 
ming there. But this is not the principal ground af modern 

© 3 Inſt. 1 ove- - bow 

by 1 the fields, f:de-thrift or 8 * * 8 ; FI 
X 2 | com- 
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complaint: it is the gaming in high life, that demands the at- 
tention of the magiſtrate ;' a paſſion to which every valuable 
confideration: is made a ſacrifice, and which we ſeem to have in- 
herited from our anceſtors the antient Germans; whom Tacitus 
deſcribes to have been bewitched with the ſpirit of play to a moſt 
exorbitant degree. They addict themſelves, ſays he, to dice, 
« (which is wonderful) when ſober, and as a ſerious employ- 

« ment; with ſuch a mad defire of winning or lofing, that, when 
«« ſtript of every thing elſe, they will ſtake at laſt their -libetty, 
and their very ſelves. The loſer goes into 4 voluntary flavery, 
and, though younger and ſtronger than his antagoniſt, ſuffers 
«< himſelf to be bound and fold. And this perſeverance in fo bad 
* a cauſe they call the point of honour : ea gi in re prave per- 
4 vicacia, ii fidem vocant.” One would almoſt be tempted to 
thipk Tacitus was deſcribing a modern Engliſhman. When men 
are. thus intoxicated with ſo frantic a ſpirit, laws will be of little 
avail :.' becauſe the ſame falſe ſenſe of honour, that prompts a 
man to facrifice himſelf, will deter him from appealing to the 
magiſtrate. Vet it is proper that laws ſhould be, and be known 
publicly, that gentlemen may learn what penalties they wilfully 
incur, and what a confidence they repoſe in ſharpers ; who, if 
ſucceſsful in play, are certain to be paid with honour, or, if 
unſucceſsful, have it in their power to be ſtill greater gainers by 
informing. For by ſtatute 16 Car. II. c. 7. if any perſon by 
playing or betting ſhall loſe more than 100 J. at one time, he 
ſhall not be compellable to pay the ſame; and the winner ſhall 
forfeit treble the value, one moiety to the king, the other to the 
informer. The ſtatute 9 Ann. c. 14. enacts, that all bonds and 
other ſecurities, given for money won at play, or money lent at 
the time to play withal, ſhall be utterly void: that all mort- . 
gages and incumbrances of lands, made upon the ſame conſide- 
ration, ſhall be and enure to the uſe of the heir of the mort- 
gagor: that, if any perſon at one time loſes 10 J. at play, he 
may ſue the winner, and recover it back by action of debt at law; 
and, in caſe the loſer does not, any other perſon may ſue the win- 
* te mor. Germ. c. 24. | 


NET 
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ner for treble the ſum ſo loſt; and the plaintiff in either caſe may 
examine the defendant himſelf upon oath : and that in any of 


. 
theſe ſuits no privilege of parliament ſhall be allowed. The ©, ä „ 7 7 #f 
ſtatute farther enacts, that if any perſon, P — — 
one time wins more than 10 4. or any valgable thing, he may be 12. ,,_ . 
C47 1 — 1 Ke. . 
deemed infamous, and ſuffer ſuch corporal t as in caſs {<7 <— ha ll be . 


of wilful perjury. By ſeveral ſtatutes of the reign of king . 
George II, all private lotteries by tickets, cards, or dice, (and Z 7 . 
particularly the games of faro, baſſet, ace of hearts, hazard, 
paſſage, rolly polly, and all other games with dice, except bag- 
gammon) are prohibited under a penalty of 200 J. ſor him that 
ſhall erect ſuch lotteries, and 50 J. a time for the Public 
lotteries, unleſs by authority of parliament, and all manner of 
ingenious devices, under the denomination of fales or otherwiſe, 
which in the end are equivalent to lotteries, were before prohi- 
bited by a great variety of ſtatutes* under heavy pecuniary pe- 
naltics. But particular deſcriptions will ever be lame and defi- 
cient, unleſs all games of mere chance are at once prohibited; 
the law, which only hunts them from one device to another. 
The ſtatute 13 Geo. II. c. 19. to prevent the multiplicity of 
horſe races, another fund of i dĩrects that no plates or 
matches under 50 J. value ſhall be run, upon penalty of 200 /. 
to be paid by the owner of cach horſe and 1007. by 
ſuch as advertiſe: the plate. — — c. 34. the 
ſtatute 9 Ann. is farther enforced, and ſome deficiences ſup- 
plied : the forfeitures of that act may now be recovered in a 
court of equity ; and, moreover, if any man be convicted upon 
information or indictment of winning or loſing at any ſitting 
10/, or 20. within twenty four hours, he ſhail forfeit five times 
the fum. Thus careful has the legiſlature been to prevent this 
deſtructive vice: which may ſhew that our laws againſt gaming 


" 12 Geo. II. c. 28. 13 Geo. II. c. 19. 5.56. 10 Ann. c. 26. f. 109. 8 Geo. L c. 2. 
18 Geo, II. c. 34. 536,37. 9 Geo. I. c. 19. 5. 4. 5. 6 Gco. II. 
5 10 & 11 W. III. c. 17. 9 Ann. c. 6. c. 35. $. 29, 30. 
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7 9. Las7LY, there is another offence, fo conſtituted by a- 
1 which are fo numcrous and fo con- 
fuſed, and the crime ittelf of fo queſtionable 2 nature, that I 
hall not detain the reader with many obſcrvations therempon. 
And yet it is an offence which the ſportſmen of England fecm 
w think of the higheſt importance ; and a matter, perhaps the 
only one, of general and national concern - aflociations having 
been formed all over the kingdom to prevent it's deftrudiire pro- 
greſs. I mean the offence of deſtroying fuck beaſts and fowls, 
as are ranked under the denomination of game wich, we may 
remember, was. formerly: abſcrved*, (upon the old principles of 
the: foreſt law) to be a treſpaſs and offence in all peru alike, 
| vba have. not authority-from the crown to kill game {which is 
"8 | royal property) by the: grant of cither 2 free wamca, or at laſt 
1 a manor of their own. But the kws, called the game. E. 
— ——— — 
6 All per- 
ſons therefore, of what property. or diſtinctiom ſorver, that kall 
| game out of their own territories, or even upon their own e- 
1 menge. 
* an the royal prerogative. And thoſe indigent perſons who do 
„ ſo, without having ſuch rank or fortune as is. generally called 2 
= qualification, are guilty not only of the original offence, butof 
© | the aggravations alſo, created: by the flatutes for the 
3 game: which aggravations arc ſo fevercly- puniſhed, and thoſe 
1 3 that the offence 2gainft the 
„ 
thus aggravated, I have ranked under the preſent head, becauſe 
the only rational footing, upon which we can confider it 2s 2 
* See Vol. II. pag. 417, Er. © Bura's Juſtice, tit. Game. &. 3. 
crime, 
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crime, is that in low and indigent perſons it promotes idleneſs, 
and takes them away from their proper employments and call- 
ings; which is an offence againſt the public police and occo- 
nomy of the commonwealth. 


TH E ſtatutes for preſerving the game are many and various, 
and not a little obſcure and intricate ; it being remarked *, that 
in one ſtatute only, 5 Ann. c. 14. there is falſe in no 
fewer than fix placts, efidev tthet- miſtakes: the occaſion of 
which, or what denomination of perſons were probably the 
penners of theſe ſtatutes, I ſhall not at preſent enquire. It is in 
general ſufficient to obſerve, that the guaijfications for killing 
game, as they are uſually called, or more properly the exemptions 
from the penalties ĩnflicted by the ſtatute law, are, 1. The having 
a frechold eſtate of 100 f. per armnuin ; there being fifty tarmcs the 
| tequired to enable a man to kill a partridge, as to vote 
for a knight of the ſhire : 2. A lcaſchold for ninety nine years 
of 150 J. per mum 3. Being the fon and heir apparent of an 
eſquire (a very looſe und vague deſcription) or perſon e 


laws, by killing game, keeping engines fot that purpoſe, | 
having game in their cuſtody, of for perſoris (however qualified} 
—＋ _ bobs bark hk a wee at unſeaſonable times of 
are various penalties affigtied, corpord am 
r, by different ſtacates , 08 any of which, bur culy on 
dne at 4 time, the juſtices may convict in a ſummary way, or 
profecutions may be carfied on at the aſſiſes. And, laſtly, by 
ſtatute 28 Geo. II. c. 12. no perfoh, however qualified to A 
may make merchandize of this valuable privilege, by felling or 


ce, Bobo en ome Gurl ent rarer dan 
bad no qualification. 


1 Burn's Juffice, tit. Game. 
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mmonwealth, taken in it's collective 
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CATZ THE FOURTEENTH. 


Oz HOMICIDE 


ts — ao immediatcly injurious 
to God and his holy refigins ; ſecondly, fuch as violate or tranſ- 
greis the law of nations ; thardly, ſuch as more affect 
the king, the father and repreſentative of his people ; ſourthly, 
fach as more directiy infringe the rights of the public or com- 
capacity; and are now, laſtly, 
2o take —— hoſe which inn acre poratigr manner 


let and ine: Aebeatuct or private ebjodks. 


4 Wa theſe injuries indeed confined to individuals only, and 
abſfolutcly under the notion of private wrongs ; for which a ſa- 
tiafaction would be duc only to the party injured : the manner 
of obtaining which was the ſubject of our enquiries in the pre- 
ceding volume. But the wrongs, which we arc now to treat of, 
are of a much more cxtcafive conſequence; 1. Becauſe it is im- 

they can be committed without a violation of the laws 


of nature; of the moral as well as political rules of right: 


2. Becauſc they include in them almoſt always a breach of 
the public peace: 3. Becauſe by their example and evil ten- 
dency they threaten and endanger the ſubverſion of all civil ſo- 
cĩety. 
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ciety, Upon theſe accounts it is, that, beſides the private f- 
faction due and given in many caſes to the individual, by a 
for the private wrong, the alſo calls upon the offender 
to ſubmit to public puniſhment for the public crime. And the 
proſecution of theſe offences is always at the ſuit and in the name 
in whom by the texture of our conſtitution the 


ment inflicted on all delinquents : farft, for the private wrong to 
the party injured ; ſecondly, for the offence againſt the Ling by 
_ diſobedience to the laws; and thirdly, for the crime apainit the 
public by their evil example*. Of which we may trace the 
groundwork, in what Tacitus tells us of his Germans ; that, 
whenever offenders were fincd, <* pars mar regs, wil croitats, 
* pars ipfi gui vindicatur vel propinquis cin, exfotuitur.” 
THESE crimes and miſdemeſnors againſt private fubjefts are 


principally of three kinds; againſt their pern, their habits- 
tions, and their property. | 


Or crimes injurious to the perſons of private fabjefts, the 
moſt principal and important is the offence of taking away that 
life, which is the immediate gift of the great creator; and 
which therefore no man can be entitled to deprive himſelf or 
another of, but in ſome manner cither commanded in, 
or evidently deducible from, thoſe laws which the creator has 
given us; the divine laws, I mean, of cither nature or revela- 
tion. The ſubject therefore of the preſent chapter will be, the 
offence of homicide or deſtroying the life cf man, in it's ſeveral 
ſages of guilt, arifing from the particular carcumftances of mi- 
tigation or aggravation which attend it. 


Now homicide, or the killing of any human creature, is of 
three kinds; juftifiable, excuſable, and felomous. The firſt has 
no ſhare of guilt at all; the ſecond very little ; but the third is 


2 Stiernhook. J. 1. . 5. > r. Germ. c. 12. ; 
Vo . IV. 7 the 
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I. JosTIFIABLE homicide is of divers kinds. 


3 


I. SUCH as is owing to ſome unavoidable neceſſity, without 

any will, intention, or defire, and without any inadvertence of 
as > Dae Mili: Met-iotoe whvicat ny ie 
dow of blame. As, for inſtance, by virtue of ſuch an office as 
obliges one, in the execution of public juſtice, to put a male- 
factor to death, who hath forfeited his life by the laws and vcr- 
dict of his country. This is an act of neceſſity, and cven of 
civil duty ; and therefore not only juſtifiable, but commendable, 
where the law requires it. But the law muſt reqgurre it, other- 
wiſe it is not juſtifiable : therefore wantonly to kill the greateſt 
of malefactors, a felon or a traitor, attainted or outlawed, deli 
berately, uncompelled, and extrajudicially, is murder ©. For as 
Bracton very juſtly obſerves, << zfud humicidium „i fit ex Fore, 
ie, tamen occiſor peccat mortaliter, propter intentianem corruf- 
* fam. And farther, if judgment of death be given by a judge 
not authorized by lawful commiſſion, and execution is done ac- 
cordingly, the judge is guilty of murder. And upon this ac- 
count fir Matthew Hale himſelf, though he accepted the place 
of a judge of the common pleas under Cromwell's government 
(fiance it is neceſſary to decide the diſputes of civil property in 
the worſt of times) yet declined to fit on the crown fide at 


the affiſes, and try priſoners; having very ſtrong objections 


to the legality of the uſurper's commiſſion *: a diſtinction per- 


haps rather too refined ; fince the of crimes is at 
| leaft as neceſſary to ſociety, as maintaining the boundaries of 
property. Alſo ſuch judgment, when legal, muſt be executed 
by the proper officer, or his I for no one clic 
is required by law to do it, which requiſition it is, that juſtifics 
1 Hal. P. C. 497. © 1 Hawk. P. C. 70. 1 Hal. P. C. 497. 
* fil. 120. EE 1 Burnct in his lifc, * 
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the homicide. If another perſon doth it of his own head, -it is 
held to be murder :: even though it be the judge himſelf . It 
muſt farther be executed, fervato juris ordine; it muſt parſue the 
ſentence of the court. If an officer beheads one who is adjudged 


to be hanged, or vice verſa, it is murder : for he is merely mi- 
nifterial, and therefore only juſtificd when he acts under the 


authority and compulfion of the law ; but, if a ſheriff changes 
one kind of death for another, he then acts by his own autho- 
rity, which extends not to the commiſſion of homicide : and, 
befides, this licence might occafion a very groſs abuſe of his 
power. The king indeed may remit part of a ſentence; as, in 
n a5 os SE but this is no change, 
no introduction of a new ; and in the caſc of felony, 
where the judgment is ts be Agel, the king (it hath been fad) 
cannot legally order even a peer to be beheaded . But this doc- 
trine will be more fully confidered in a ſubſequent chapter. 


. AGAIN : in ſome caſes homicide is juſtifiable, e 
the advancement of public uftid, which without fach indemaiG- 
cation would never be carried n with proper vigour ; or, in ſuch 
inftances where it is committed for the prevention of ſome atro- 
cious crime, Which cannot otherwiſe be avoided. 


2. Homicipes, committed for the advancement of public juſ- 
fice, are; 1. Where an officer, in the execution of his office, 
either in a civil or criminal caſe, kills a perſon that aſſaults and 
reſiſts him. 2. If an officer, or any private perſon, attempts 


to take a man charged with felony, and is reſiſted; and, in the 
endcavour to take him, kills him This is of a picce with 


the old Gothic conſtitutions, which ( Stiernhook informs us“) 
0 faron, Alter cojs ces poffis. r .. 3- In caſe 


* i Hal. P. C. 50. 1 Hawk. P. C. 20. * 3 Inft. 52. 212. 


» Dat. Juft. c. 1 50. 1 x Hal. P. C. 494. 1 Hawk. P. Wore | 
Finch. L. 31. z Int. 52. s Hal T7. EAI. P. C. 494. 
C. 501. T1 & jare Gath. I. x. c. 5. 
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of a riot, or rebellious aflembly, the officers endeavouring to 
diſperſe the mob are juſtifiable in killing them, both at common 
law ?, and by the riot act, 1 Geo. L. c. 5. 4. Where the pri- 
nens in u gel. or going to g ei the ganker or officer, 
and he in his defence kills any of them, it is juſtifiable, for the 
fake of preventing an eſcape . 5. If treſpaſſers in ſoreſts, parks, 
chaſes, or warrens, will not ſurrender themſclves to the keepers, 
they may be ſlain; by virtue of the ſtatute 21 Edw. I. ft. 2. de 
malefattoribus in parcis, and 3 & AW. & M. c. 10. But, in 
all theſe cafes, there muſt be an apparent neceffity on the officer's 
fide; 4272. that the party could not be arreſted or 
the riot could not be ſuppreſſed. the prifoners could not be kept 
in hold, the deer-ftcalers could not but eſcape, unleſs ſuch ho- 
micide were committed: otherwiſe, without ſuch abſolute ne- 
ceſſity, it is not juſtifiable. 6. If the champions in a trial by 
battel killed cither of them the other, fach homicide was juſ- 


tifiable, and was imputed to the juſt judgment of God, who 
was K 


3. In r b e for to 
prevention of any forcible and atrocious crime, is juſtifiable by 
the law of nature ; and alſo by the law of England, as it ſtood 
ſo early as the time of Bracton *, and as it is fince declared by 
ſtatute 24 Hen. VIII. c. 5. If any perſon attempts a robbery or 
murder of another, or attempts to break open a houſe i the 
night time, (which extends alſo to an attempt to burn it ) and 
ſhall be killed in fuch attempt, the ſlayer ſhall be acquitted and 

d. This reaches not to any crime ed with 
force, as picking of pockets; or to the breaking open of any 
= houfe : the day time, unleſs it carrics with it an attempt of rob- 
4 bery alfo. So the Jewiſh law, which puniſhed no theft with 

7 


death, makes homicide only juſtifiable, in caſe of nacturnal houſe- 
breaking: if a thief be found breaking up, and he be ſmitten 


* x Hal. P. C. 495. 1 Hawk. F. C. 161. „Fat. L. of N. L 2. c. 5. 
7 x Fal. P. C. 496. fal. 158. 
11 Hawk. P. C. 71. * 1 Hal. F. C. 488. 


« that 


od 


A ky * y 
4 3 A» 
C-3 DBA &. 
— n 


. * % [ 
iS, 


$ IS 4 F 

Wes re * = 

ne. 
. 


ch. 14. WnzonGs. 181 


« that he die, no blood ſhall be ſhed for hm: bat if the fun 
« be riſen upon him, there ſhall blond be ſhed for hn; for he 
« ſhould have made full reftitution ©.” At Athens, if any theft 
was committed by night, it was kwful to kill the crammal, if 
taken in the fact“: and, by the Roman h of the twelve tables, 
a thief might be ſlain by night with znpunity ; or cven by day, 
if he armed himſelf with any dangerous weapon * :- Which 
amounts very nearly to the ſame as is permitted by our own 
conſtitutions. 


Taz Roman law alſo juſties homicide, when commautted in 
defence of the chaſtity either of oneſelf or relations* - and fo 
alſo, according to Selden*, flood the law in the Jewnſh republic. 
The Engliſh law likewiſe juſtifies 2 woman, kilkng one who 
attempts to raviſh her*: and ſo too the huſband or father may 
juſtify killing a man, who attempts 2 rape upon his wife or 
daughter ; but not if be takes them in adultery by confcar, for 
the one is forcible and felonious, but not the other. And I 
make no doubt but the forcibly attempting 2 crame, of 2 fill 
more deteſtable nature, may be equally rcfafted by the death of 
the unnatural aggreſſor. For the one uniform principle that runs 
through our own, and all other laws, fecms to be cha: that 
where a crime, in itſelf capital, is endeavoured to be commutted 
by force, it is lawful to repel that force by the death of the party 
attempting. But we muſt not carry this doftrine to the fame vi- 
fionary length that Mr Locke docs; who holds*®, < that 2H man- 
«« ner of force without right upon a man's perſon, puts him an 2 
« ſtate of war with the aggreſſor; and, af conſequence, that, 
being in ſuch a ſtate of war, he may kwfully Kill ham that 
puts him under this unnatural reftraint.”” However juit this 


concluſion may be in a ſtate of uncivilized natuze, yet the la 
* Exad. XXii. 2. | « mittenre.” (Fj. A. . 1.) 
Potter. Antiqu. b. 1. c. 24. * A Hh. Heirex. L qo. c. 7. 
* Cic. pro Milone. 3. F,. g. 2.4. ® Bac. Elem. 34. » Hawk. FP. C. 70. 


1 « Dios Hadrianus re/cripfit, eum qui > 1 Hal. F. C. 485, 466. 


« fuprum ſibi vel ſuis igſerentem ocridit, di- EI. on gov. p. 2. c. 3- 
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of England, like that of every other well-regulated community, 


is too tender of the public peace, too careful of the lives of the 
ſubjects, to adopt ſo contentious a ſyſtem ; nor will ſuffer with 


impunity any crime to be prevented by death, unleſs the ſame, 


if committed, would alſo be puniſhed by death. 


In theſe e of juſtifiable homicide, you will obſerve that 


the ſlayer is in no kind of fault whatſoever, not even in the mi- 


nuteſt degree; and is therefore to be totally acquitted and dii- 
charged, with commendation rather than blame. But that is not 
quite the caſe in excu/able. homicide, the very name whereof im- 
ports ſome fault, ſome error, or omiſſion ; ſo trivial however, 
that the law excuſes it from the guilt of felony, though in ſtrict- 
neſs it judges it deſerving of ſome little degree of puniſhment. 


IT. ExcusABLE homicide is of two ſorts; either per infor- 
tunium, by miſadventure ; or /e defendendo, upon a principle of 
ſelf- preſervation. We will firſt ſee wherein theſe two ſpecies of 
homicide are diſtin, and then wherein they agree. 


i. HoMiICIDE per infortunium, or miſadventure, is where a 
man, doing a lawful act, without any intention of hurt, unfor- 
tunately kills another : as where a man is at work with a hatchet, 
and the head thereof flies off and kills a ſtander by ; or, where 
a perſon, qualified to keep a gun, is ſhooting at a mark, and un- 
defignedly kills a man ©: for the act is lawful, and the effect is 


merely accidental. So where a parent is moderately correcting 


his child, a maſter his ſervant or ſcholar, or an officer puniſhing 
a criminal, and happens to occaſion his death, it'is only miſad- 
venture; for the act of correction was lawful : but if he exceeds 
the bounds of moderation; either in the manner, the inſtrument, 
or the quantity of puniſhment, and death enſues, it is man- 
ſlaughter at leaſt, and in ſome caſes (according to the circum- 


ſtances) murder; for the act of immoderate correction is un- 


4 1 Hawk. P. C. 73, 74. 1 Hal. P. C. 473, 474. 
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lawful, Thus by an edi& of the emperor Conſtantine *, when 
the rigor of the Roman law with regard to ſlaves began to relax 
and ſoften, a maſter was allowed to chaſtiſe his ſlave with rods 
and impriſonment, and, if death accidentally enſued, he was 
guilty of no crime : but if he ſtruck him with a club or a ſtone, 
and thereby occafioned his death; or if in any other yet groſſer 
manner ?mmoderate ſus jure utatur, tunc reus homicidu fit.” 


Bu r, to proceed. A tilt or tournament, the martial diver- 
ſion of our anceſtors, was however an unlawful act; and ſo are 
boxing and ſwordplaying, the ſucceeding amuſement of their 

ity : and therefore if a knight in the former caſe, or a gla- 
diator in the latter, be killed, ſuch killing is felony of man- 
ſlaughter. But, if the king command or permit ſuch diverſion, 
it is faid to be only miſadventure ; for then the act is lawful *. 
In like manner as, by the laws both of Athens and Rome, he who 
killed another in the pancratium, or public games, authorized or 
permitted by the ſtate, was not held to be guilty of homicide l. 
Likewiſe to whip another's horſe, whereby he runs over a child 
and kills him, is held to be accidental in the rider, for he has 
done nothing unlawful ; but manſlaughter in the perſon who 


idleneſs, of inevitably dangerous conſequence '. And in general, 
if death enſues in conſequence of any idle, dangerous, and un- 
lawful ſport, as ſhooting or caſting ſtones in a town, or the 
barbarous diverſion of cock-throwing, in theſe and ſimilar caſes, 
the flayer is guilty of manſlaughter, and not miſadventure only, 
for theſe are unlawful acts *. | | 


2. HoMICiDE in ſelf-defence, or ſe defendends, upon a ſudden 
affray, is alſo excuſable rather than juſtifiable, by the Engliſh 


| that juſt now mentioned, as calculated to hinder the perpetra- 


— 


- 9. 14 i Hawk. P. C. 73. 
- 473- 1 Hawk. P. C. 74. * Bid. 74. 1 Hal. P. C. 472. Foſt. 261. 


tion 


whipped him, for the act was a treſpaſs, and at beſt a piece of 


law. This ſpecies of ſelf-defence muſt be diſtinguiſhed from 
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tion of a capital crime z which is not only a mattcr of excuſe, but 
of juſtification. But the ſclf-defence, whach we are now ſpeaking 
of, is that whereby a man may protect himſelf from an affault, or 
the like, in the courſe of a ſudden brawl or quarrel, by killing 
him who affaults him. And this is what the kw exprefles by 
the word chance-medley, or (as fome rather chuſe to write it) 
chaud-medley ; the former of which in it's etymology fignifics a 
caſual affray, the latter an affray in the h of blood or paſfion - 
both of them of pretty much the ſame import; but the former 
is in common ſpeech too often erroncouſly applied tw any man- 
ner of homicide by miſadventure; whereas it appears by the 
ftatute 24 Hen. VIII. c. 5. and our antient books, that it is pro- 
perly applied to ſuch killing, as happens in felf-defence upon 2 
ſudden rencounter This right of natural defence docs not 
imply a right of attacking :. for, inſtrad of attacking one another 
for injuries paſt or impending, men nerd only have recourſe to the 
this right of preventive defence, but in ſuddem and violent caſes ; 
when certain and immediate ſuffering would be the conſequence 
of waiting for the aſſiſtance of the law. Whercfore, to excuſe 
homicide by the plea of ſelf-defence, it mut appear that the 
flayer had no other poſſible means of cicaping from his afailant. 


- In fome caſes this ſpecies of homicide (upon chence-medicy in 
ſelf-defence) differs but little from manſlauphecr, which alfo hap- 
pens frequently upon chance-medley in the proper legal fenſe of 
the word. But the true criterion between them feems to be 
this: when both parties are actually combating at the time when 
the mortal ſtroke is given, the ſlayer is then guilty of manſlangh- 
ter; but if the flayer hath not begun to fight, or (having begun) 
endeavours to decline any farther ſtruggie, and afterwards, being 
antagoniſt, kills him to avoid his own 
deſtruction, this is homicide excuſable by felf-defence . For 
which reaſon the law requires, that the perſon, who kills another 

| Staundf. P. C. 16. 3 Infl. 55. 
ut. 55. 57. Foſt. 275, 276. © Foft. 277. 
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in his own defence, ſhould have retreated as far as he conveniently 
or ſafely can, to avoid the violence of the aſſault, before he turns 
upon his aſſailant ; and that, not fiftitiouſly, or in order to watch 
his opportunity, but from a real tenderneſs of ſhedding his bro- 
ther's blood. And though it may be cowardice, in time of war 
between two independent nations, to flee from an enemy; yet 
between two fellow ſubjects the law countenances no ſuch point 
of honour : becauſe the king and his courts are the vindices in- 
juriarum, and will give to the party wronged all the ſatisfaction 
he deſerves*. In this the civil law alſo agrees with ours, or 
perhaps goes rather farther ; gui cum aliter tueri ſe non poſſunt, 
« damni culpam dederint, innoxis funt *. The party aſſaulted muſt 
therefore flee as far as he conveniently can, cither by reaſon of 
ſome wall, ditch, or other impediment ; or as far as the fierce- 
neſs of the aſſault will permit him *: for it may be fo fierce as 
not to allow him to yield a ſtep, without manifeſt danger of his 
life, or enormous bodily harm; and then in his defence he may 
kill his affailant inſtantly. And this is the doctrine of univerſal 
juſtice *, as well as of the municipal law. 


- AND, as the manner of the defence, fo is alſo the time to be 
conſidered : for if the perſon aſſaulted does not fall upon the ag- 
greſſor till the affray is over, or when he is running away, this 
is revenge and not defence. Neither, under the colour of ſelf 
defence, will the law permit a man to ſcreen himſelf from the guilt 
of deliberate murder : for if two perſons, A and B, agree to fight 
a duel, and A gives the firſt onſet, and B retreats as far as he ſafely 
can, and then kills A, this is murder; becauſe of the previous ma- 
lice and concerted defign*. But if A upon a ſadden quarrel aſſaults 
B firſt, and upon B's returning the aſſault, A really and bona fide 
flees ; and, being driven to the wall, turns again upon B and kills 
him; this may be /e defendendso according to ſome of our writers": 


P 1 Hal. P. C. 481. 483. Puff. b. 2. c. 5. 5 13- 
1 Ff.g. 2.45. '2 x Hal F.C. a9. 
I Fal. P. C. 483. LS * 1 Fal. P. C. 482. 
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ö 
much as the necefiity, to which he is at ft reduced, origi 
aroſe from his own fault. Under this excuſe of ſelf- defence, the 
killing an affailant in the neceſſary defence of each other reſpec- 
tively, are excuſcd ; the act of the relation aſſiſting being con- 
ſtrued the ſame as the act of the party himſclf*. 


 TuHeRE is one ſpecies of homicide ſe defendendo, where the 
party ſlain is equally innocent as he who occaſions his death: 
and — — ſes Res hy” A 


law ſets fo high a value upon the life of a man, that it always 
intends ſome miſbehaviour in the who takes it away, un- 
leſs by the command or expreſs permiſſion of the law. In the 
caſe of miſadventure, it preſumes e, or at leaſt a want 
of ſufficient caution in him who was ſo unfortunate as to commat 
it; who therefore is not al faultleſs *. And as to the 

” 1 Hawk. P. C. 75. 7 Elem. c. 5. See alſo 1 Hawk. F. C. 23. 

* x Hal. F. C. 484. * 1 Hawk. P. C. 72. ond 
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ford Bacon * cntitles it necgſſtas culpabilis, and thereby diſtinguiſhes 
it from the former neceſſity of killing 2 thief or a malefactor. 
For the law intcnds that the quarrel or affault aroſe from fomc 
unknown wrong, or ſome wn, cither in word or deed : 
and fince in quarrds both parties may be, and uſually are, in 
fome fault; and it ſcarce can be tried who was originally in the 
wrong; the law will not bold the ſurvivor intirely guiltleſs. But 
it is dear, in the other caſc, that where I kill a chief that breaks 
into my houlſc, the original default can never be upon my fide. 
The hw beſides may have a farther view, to make the crime of 
homicide more odious, and to caution men how they venture to 
from the law fo to do, ſhall in no caſe be abſalutely free from 


guilt. 


No is the kw of England fingular in this reſpect. Even 
the ſlanghter of enemies required a ſolemn purgation among the 
Jews ; ä 
pens, will leave ſome ſtain behind it. And the moſaical da 
appointed certain citics of refuge for hum * who killed his ncigh- 
= bour unawares; as if a man gocth. into the wood wich his 
<< nexzpghbour to hew wood, and his hand fetcheth a ſtroke with 
che ax to cut down a tree, and the head ſlippeth from the 
fee unto one of theſe citics and live.” But it ſeems he was 
not held wholly blameleſe, any more than in the Engliſh law ; 
erf. fined cud of + Hh thn death of he 
high pricft. In the imperial law likewiſe © caſual homicide was 
excuſcd, by the indulgence of the emperor figned with his own 
gn manual, © adnotatione principit: otherwiſe the death of a 
man, however committed, was in ſome degree puniſhable. 


Among the Greeks” Homicide * 


Hen. c. 5. 8 eK 
Numb. c. 35. and Derz. c. 19. 4 Plato & Leg. Ib. g. 
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volutary baniſhment for à year *. In Saxony 2 finc is paid to 
the kindred of the ſlain ; which alſo, among the weſtern Goths, 


ee 


direct) a general verdict of acquittal *. 
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was little inferior to that of voluntary homicide*: and in France? 


no perſon. is ever abſolved in caſes of this nature, without 2 


largeſs to the poor, ep ere hrs f e e 


* . 075 | : 

-'Tix x paniiey filled by our laws is fiid:by fir Edward Coke 
to have been antiently no leſs than death; which however is 
with reaſon denied by later and more accurate writers. It ſeems 


nn , 


weregild © : which was probably diſpoſed of, 2s in France, iz pics 
ſus, according to the humane tion of the times, for the be- 
nefit of Bis ſoul, who was thus ſcat to his account, with all 


his imperfeQtions on his head. But that reaſon having long ceaſed, 
and the penalty (cſpecially if a total forfeiture) growing more 


ſevere than was intended, in proportian as perſonal property has 


has now, and has had 
pardon and writ of reftitu- 


become more confiderable, the 
as early as our records will reach, a 


tion of his goods as a matter of courſe and right, only paying 
for ſuing out the ſame”. And indeed, to prevent this expenſe, 
in caſes where the death has notoriouſly happened by miſadven- 


ture or in ſelf-defence, the judges will uſually permit (if not 


I. FzLoniovus homicide is an act of a very different nature 
RR Cate: „„ 
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© To this 8 Wunne to 
ſpirit of Patroclus in Homer may be thought 
to allude, when he reminds Achilles, in the 


t De Mornay on the digeſt, 


> 2 Inft. 148. 35. 
i 3 Hal. F. C. 425. « Hawk. P. C. 75%. 
Foſt. 282, &c. 


twenty third Hiad, that, when a] child, he * Foft. 287. 
was obliged to flee his country for caſually Foſt. 283. | 
killing his playfellow ; © mies, dr. D. 2 Hawk. F. C. 382. 
7 Stiernh. de jure Goth. J. 3. c. 4. » Foſt. 288. 
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age or ſex, without juſtification or excuſe. This may be done, 
cither by killing one's ſelf, or another man. 


SELF-MURDER, the pretended heroiſm, but real cowardace, 
of the Stoic philoſophers, who deſtroyed themſelves to avoad 
thoſe ills which they had not the fortitude to endure, though the 
attempting it feems to be countenanced by the civil la. yet 
was puniſhed by the Athenian law with cutting off the hand, 
which 3 the deſperate deed. And alſo the law cf 
England wiſely and religiouſly confiders, that no man hath a power 
to deſtroy life, but by commiſſion from God, the author of at - 
and, as the ſuicide is guilty of a double offence ; one ſpiritual. 


the king, who hath an intereſt in the preſervation of all his fub- 
jets ; the law has therefore ranked this among the higheſt 
crimes, making it a peculiar ſpecies of felony, a felony c 
ted on oneſelf. A felo de ſe therefore is he that deliberately puts 
an end to his own exiſtence, or commits any unlawful maliczous 
act, the conſequence of which is his own death: as if, attcmpt- 
ing to kill another, he runs upon his antagoniſt's ſword ; or, 
ſhooting at another, the gun burſts and kills himſclf . The 
party muſt be of years of diſcretion, and in his ſenſes, - clic it is 
no crime. But this excuſe ought not to be ſtrained to that length, 
to which our coroners' juries are apt to carry it, uz. that the 
very act of ſuicide is an evidence of inſanity; as if every man 
who acts contrary to reaſon, had no reaſon at all: for the fame 
argument would prove every other criminal nn compos, as well 2s 
the ſelf-murderer. The law very rationally judges, that every 
melancholy or hypochondriac fit does not deprive a man of the 
capacity of diſcerning right from wrong ; which is ncceflary, 28 
was obſerved in a former chapter, to form a legal cxcuſc. And 


© « 3; quis impatientia doloris, aut taedis „ Pott. Antiqu. b. 1. c. 26. 
* vitae, aut morbo, aut furore, aut pudere, 1 1 Hawk. P. C. 68. 1 Hal. F. C. 443. 
« mori malrit, non animadvertatur in eum. See pag. 24- 
EF. 49. 16. 6. 


there- 
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therefore, — ime in « fackd interval, he & 
a fel de ſe as much as another man 


ber mow the guation Gallows, whe panifinicnt can Banne 
laws infli& on one who has withdrawn himſelf from their reach? 
They can only act upon what he has left behind him, his repu- 
tation and fortune: on the former, by an ignommious burial in 
the highway, with a ſtake driven through his body; on the 
latter, by a forfeiture of all his goods and chattels to the king: 

ing that his care for either his own reputation, or the wel- 
fare of his family, would be ſome motive to reſtrain him from 
ſo deſperate and wicked an act. And it is obſervable, that this 
forfeiture has relation to the time of the a& done in the felon's 
lifetime, which was the cauſe of his death. As if huſband and 
wife be poſſeſſed jointly of a term of years in land, and the huſ- 
band drowns himſelf; the land ſhall be forfeited to the king, 
and the wife ſhall not have it by ſurvivorſhip. For by the a& 
of caſting himſelf into the water he forfeits the term ; which 
gives a title to the king, prior to the wife's title by ip; 
which could not accrue till the inflant of her huſband's beach“ 
And, though it muſt be owned that the letter of the law herein 
borders a little upon ſeverity, yet it is ſome alleviation chat the 
power of mitigation is left in the breaſt of the ſovertign, who 
upon this (as-on all other -occafions) is reminded by the oath of 
— os. cb 


Tu E ather: ſpecics of criminal homicide is that of killing an- 
other man. But in this there are alſo degrees of guilt, which 
divide the offence into manſlaughter, and murder. The difference 
between which may be partly collected from what has been i in- 

mentioned in the preceding articles, ant 
confiſts in this, that manſlaughter arĩſes from the ſudden heat of 
the paſſions, murder from the wickedneſs of the heart. 


1 Hal. P. C. 412. | t Finch. L. 216. 
| I. Max- 
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- MANSLAUGHTER is therefore thus defined *, the unlaw- a, 2 ge. 


ful Lilling of another, without malice cither expreſs or implied : 
which may be either voluntarily, upon a ſudden heat; or invo- 
luntarily, but in the commiſſion of ſome unlawful act. Theſe 
were called in the Gothic conſtitutions ** homicidia vulgaria ; quae 
« auf caſu, aut etiam fponte committuntur, ſed in fubitaneo quodam 

« jracundiae calore et impetu*.” And hence it follows, that in 
ter there can be no acceſſorĩes before the fact; becauſe 
it muſt be done without premeditation. 


As to the firſt, or voluntary branch : 6 
rel two perſons fight, and one of them kills the other, this is 
manſlaughter : and ſo it is, if they upon ſuch an occaſion go out 
and fight in a field; for this is one continued act of paſſion * : 
and the law pays that regard to human frailty, as' not to put a 
haſty and a deliberate act upon the ſame footing with regard to 
guilt. So alſo if a man be greatly provoked, as by pulling his 
noſe, or other great indignity, and immediately kills the aggreſ- 
for, though this is not excuſable ſe defendendo, fince there is no 
abſolute neceſſity for doing it to preſerve himſelf; yet neither is 
it murder, for there is no previous malice ; but it is 
ter). But in this, and in every other caſe of homicide upon 
provocation, if there be a ſufficient cooling-time for paſſion to 
ſubſide and reaſon to interpoſe, and the perſon fo provoked after- 
wards kills the other, this is deliberate revenge and not heat of 
blood, and accordingly amounts to murder. So, if a man takes 
another in the act of adultery with his wife, and kills him di- 
realy upon the ſpot ; though this was allowed by the laws of 
Solon *, as likewiſe by the Roman civil law, (if the adulterer was 
found in the huſband's own houſe) and alſo among the antient 
Goths*© ; yet in England it is not abſolutely ranked in the clafs 


» x Hal. P. C. 466. = Foſt. 296. 
„ Stiernh. de jrre Goth. L 3. 6. 4. Plutarch. i vir. Solon. 
* x Hawk. P. C. 82. ; E,. 48. 5. 24. 
| 7 Kelyng: 135. | © Stiernh. de jure Goth. I. 3. c. 2. 
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knows of their paſſing 
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of juſtifiable homicide, as in caſe of a forcible rape, but it is 
manſlaughter *. It is however the loweſt degree of it: and 
therefore in ſuch a caſe the court directed the burning in the 
hand to be gently inflicted, | becauſe there could not be a greater 
provocation therefore on a ſudden provocation 
differs from excuſable homicide fe defendendo in this: that in one 
caſe there is an apparent neceſſity, for ſelf- preſervation, to kill the 
aggreſſor; in the other no neceſſity at all, * e e 
act of revenge. 


Tx ſecond branch, 33 — manſlaughter, differs alſo 
from homicide excuſable by miſadventure, in this; that miſ- 


adventure always happens in conſequence-of 2 lawful a&, but 
this ſpecies of manſlaughter in conſequence of an unlawful one. 
Aoif ces perſons play ar Greed and biickler, unleſs by the king's 
command, and one of them kills the other : this is manſlaughter, 
becauſe the original act was unlawful ; but it is not murder, for 
the one had no intent to do the other any perſonal miſchief*. 
So where a perſon does an act, lawful in itſelf, but in an unlaw- 
ful manner, and without due caution and circumſpection: as 


when a workman flings down a ſtone or piece of timber into the 


ſtreet, and kills a man ; this may be either mĩſadventure, man- 


laughter, or murder, according to the circumſtances under which 


the original 


act was done: if it were in a country village, where 


few paſſengers are, and he calls out to all people to have a care, 
it is miſadventure only: but if it were in London, or other po- 
pulous town, where people are continually paſſing, it is man- 


flaughter, though he gives loud warning; and murder, if he 
and gives no warning at all, for then it is 
malice againſt all mankind *. And, in general, when an invo- 


luntary killing happens in conſequence of an unlawful act, it will 


be either murder or according to the nature of the 
act which occaſioned it. If it be in proſecution of a fclonious 
4 x Hal. P. C. 486. | E Kel. 40. 

© Sir T. Raym. 212. > 31nft. 57. 


f 3 Inſt. 56. 3 


Ch. 14. Wa on Gs. 193 
intent, it will be murder; but if no more was intended than a 
mere eien, it will only amount to manſlaughter *. 


NzxrT, as to the puniſbment of this degree of homicide : the 
crime of ter amounts to felony, but within the be- 
nefit of clergy; and . 
nnn 


Por there is one ſpecies of manlanghter, which is puniſhed 
as murder, the benefit of clergy being taken away from it by 


ſtatute ; namely, the offence of mortally fabbing another, though 
done upon ſudden ö For by ſtatute 1 Jac. I. c. 8. 
when one thruſts or ſtabs another, not then having a weapon 
drawn, or who hath not then firſt ſtricken the party ftabbing, fo 
that he dies thereof within fix months after, the offender fhall 
not have the benefit of clergy, though he did it not of malice 
aforethought. This ſtatute was made on account of the frequent 
quarrels and ſtabbings with ſhort between the Scotch 
and the Engliſh, at the acoeſſion of James the firſt * ; and, being 
therefore EO eee with che 
miſchief, which it meant to remedy. For, in 
ſubſtantial juſtice, it cannot be ſaid that the mode of killing, 
whether by ftabbing, ſtrangling or can either exte= 
nuate or enhance the guilt : unleſs where, as in the eaſe of poi 
ſoning, it carries with it an internal evidence of cool and delibe- 
rate malice. But the benignity of the law hath eonſtroed the 
ſtatute ſo favourably im behalf of the ſubjeR, and fo firifly when 
againſt him, that the offence of ſtands zkmoſt upon the 
ſame footing, as it did at the common law'. Thus, (not to re- 
peat the caſes before-mentioned, of ſtabbing an adultereſs, &c. 
which are barely manſlaughter, as at common law) in che con- 
ſtruction of this ſtatute it hath been donbtcd, whether, if che 
deceaſed had ſtruck at all before the mortal blow given, this 


takes it out of the ſtatute, though in the preceding quarrel the 


* 258. 1 Fol. 300. 
i Lord Ray m. 140. 
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ſtabber had given the firſt blow /; and it ſeems to be the better 
opinion, that this is not within the ſtatute . Alſo it hath been 
744-AJ9 reſolved, that the killing a man by throwinga hammer or other 
— weapon is not within the ſtatute; and whether a ſhot with a 
piſtol be ſo or not, is doubted *.. But if the party ſlain had a | 
cudgel in his hand, or had thrown a pot or a bottle, or diſ- 7 
charged a piſtol at the party ſtabbing, this is a ſufficient having F 
a weapon drawn on his ſide within the words of the ſtatute *. 


2. We are next to conſider the crime of deliberate and wilful 
murder; a crime at which human nature ſtarts, and which is I 
believe puniſhed almoſt univerſally throughout the world with 
death. The words of the moſaical law (over and above the ge- 
neral precept to Noah, that . whoſo ſheddeth man's blood, by 
man ſhall his blood be ſhed”) are very emphatical in prohibit- 
ing the pardon of murderers J. Moreover ye ſhall take no fa- 
c tisfaction for the life of a murderer, who is guilty of death, 
s but he ſhall ſurely be put to death; for the land cannot be 
. < cleanſed of the blood that is ſhed therein, but by the blood 
< of him that ſhed it. And therefore our law has provided one 
courſe of proſecution, (that by appeal, of which hereafter) 
wherein the king himſelf is excluded the power of pardoning 
murder: ſo that, were the king of England ſo inclined, he could 
not imitate that Poliſh monarch mentioned by Puffendorf ; 
who thought proper to remit the penalties of murder to all the 
nobility, in an edict with this arrogant preamble, ** nos, drum: 
Juris rigorem moderantes, &c. But let us now confider the 
definition of this great offence. 


Fox: 317 


TH E name of murder was antiently applied only to 8 
killing of another“; (which the word, mozrda, ſignifies in the 
Teutonic language) and it was defined . bomicidrum quad nullo 


. = Foft, 301. 1 Hawk. P. C. 77. 1 Numb. xxxv. 31. 
21 Hal. P. C. 40. ers; 
* 1 Hawk. P. C. 77. * Dialog. de Scacch. I. 1, c. 10. 
? Gen, ix. 6. © Stiernh. de jure Scan. J. 3. c. 3. 
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% vidente, nullo ſciente, clam *.” for which the vill 
wherein it was committed, or (if that were too poor) the whole 
hundred, was liable to a heavy amercement ; which amercement 
itſelf was alſo denominated murdrum®. This was an antient uſage 
among the Goths in Sweden and Denmark ; who ſuppoſed the 


neighbourhood, unleſs they produced the murderer, to have per- 
petrated or at leaſt connived at the murder *: and, according to 


Bracton v, was introduced into this kingdom by king Canute, to 


prevent his countrymen the Danes from being privily murdered 
by the Engliſh; and was afterwards continued by William the 
conqueror, for the like ſecurity to his own Normans *. And 
therefore if, upon inquiſition had, it a that the perſon 
found ſlain was an Engliſhman, (the preſentment whereof was 
denominated engleſcherie*) the country ſeems to have been ex- 
cuſed from this burthen. But, this difference being totally 
aboliſhed by ſtatute 14 Edw. III. c. 4. we muſt now (as is ob- 
ſerved by Staundforde*) define murder in quite another manner, 
without ing whether the party ſlain was killed openly or 
ſecretly, or whether he was of Engliſh or foreign extraction. 


MuRDER is therefore now thus defined, or rather deſcribed, 
by fir Edward Coke; when a perſon, of ſound memory and 
« diſcretion, unlawfully killeth any reaſonable creature in being 
and under the king's peace, with malice aforethought, either 

* expreſs or implied. The beſt way of examining the nature 
of this crime will be by confidering the ſeveral branches of this 
definition. 


FirsrT, it muſt be committed by 1 of found memory and 


diſcretion : for a lunatic or infant, as was formerly obſerved, are 


incapable of committing any crime; unleſs in fuch caſes where 


* Glanv. J. 14. c. 3. * 1 Hal. P. C. 447. 

” Bradt. /.3. tr. 2. N Stat. Marlbr. Bract. abi rr. 
c. 26. Foſt. 28 1. P. C. 41. c.u0; 

*Stiernh. I. 3. c. 4. 53 Inft. 47. 
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they ſhew a conſciouſneſs of doing wrong, and of quarſs a; if 
enen. or diſoernment, between good and evil. | 


Fe it happens — 4 perſon, of ſuch Gund. diferetioh 
unlowfully killeth. The unlawfulneſs ariſes from the killing with- 
out warrant or excuſe: and there mult alſo be an actual killing 
to conſtitute murder; for a bare aſſault, with intent to kill, is 
only a great miſdemeſnor, though formerly it was held to be 
hs 1 8 7 ſtriking, ſtarving. 
drowning, and a thouſand other forms of death, by which human 
nature may be overcome; Of theſe the moſt deteſtable of all is 
puiſon; becauſcit can of all others be the leaſt prevented either 
by -manhood or forethought *. And therefore by the ſtatute 
aa Hen. VIII. e.g. it was made treaſon, and a-more/gricvous and 
lingering kind of death was inflicted on it than the common-law 
allowed; namely, boiling to death: but this act did not live 
long, being repealed by 1 Edw. VI. c. 12. There was alſo, by 
the antient common law, one ſpecies of ki held to be mur- 
der, which is hardly ſo at this day, nor has there been an in- 
ſtance wherein it has been held to be murder for many ages 
paſt: I mean by bearing falſt witneſe againſt. another, with 
an cxpreſs premeditated deſign to take away his life, ſo as the 
innocent perſon be condemned and exccnted :. The Gothic 
YA laws puniſhed in this caſe, both the, judge, the witnoſſes, and 
1 the proſecutor; . peculiars poena judicem puniunt; peculiari 
2 ges, guorum fides judicem ſeduxit z peculiari denique et maxima 
x = * autforem, ut homicidem*.” And, among the Romans, the /ex 
x Cornelia, de ficariis, puniſhed the falſe witneſs with death, as 
1 | being guilty of a ſpecies of aſſaſſination. And there is no doubt 


© 1 Hal. P. C. 425. | other prudential reaſons. Nothing there- 
* 3 Inſt. 48. | fore ſhould be concluded from the waiving 
- FT Foft. 132. In the caſe of Macdaniel of that proſecution. 
and Berry, reported by fir Michael Foſter, 3 Mirror. c. 1. f. 9. — _s 
though the attorney general declined to ar- J. 3. . 4. 
tue this point of law, I have grounds to be- * Stiernh. de jure Goth, 1 3. 4 3. 
lieve it was not from any apprehenſion that 3 FY. 48. 8. 1. 
the point was not maintainable, but from 4 
| but 
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but this is cqually murder ix foro conſeientiae as killing with a 
ſword ; though the modern law (to avoid the danger of deter- 
ring witneſſes from giving evidence upon capital proſecutions, 
if it muſt be at the peril of their own lives) has not yet pu- 
niſhed it as ſuch. If a man however does ſuch an act, of which 
the probable conſequence may be, and eventually is, death; 
ſuch killing may be murder, although no ftroke be ſtruck by 
himſelf : EE 
his ſick father to the air, againſt his will, by reaſon whereof he 
died; and, of the harlot, who laid her child in an orchard, 
where a kite ſtruck it and killed it. So too, if a man hath a 
beaſt that is uſed to do miſchicf ; and he, knowing it, ſuffers it 
to go abroad, and it kills a man; even this is manſlaughter in 
the owner: but if he had purpoſely tarned it lug, though 
barely to frighten people and make what is called ſport, it is 
with us (as in the Jewiſh Lw) as much murder, as if he had 
incited:a-bear or a dog to worry them. If a phyſician or ſur- 
geon gives his patient a potion or plaifter to cure him, which 
contrary to expetation kills him, this is neither murder, nor 
manſlaughter, but miſadventure ; and he ſhall not be puniſhed 
criminally, however liable he might formerly have been to a 
civil action for neglect or ignorance ® : but it hath been holden, 
that if it be not a regular phyſician or ſurgeon, who adminiſters 
the medicine or performs the operation, it is manſlaughter at 
the leaſt *. Yet fir Matthew Hale very juſtly queſtions the law 
of tins drvcrenination; N e eee AI. Ar LE Bs= 
doctrine as apocryphal, and fitted only to gratify and flatter li- 
centiates and doctors in ; though it may be of uſe to- 
ſo dangerous an employment ?. In order alſo to make the kill- 
ing murder, it is requiſite that the party dic within a year aud. 
ccc 


Mir. c. 4. J. 16. See Vol. III. pag. 122. 
® Britt. c. 5. 4 Inf. 251. 
P 1 Hal. F. C. 430. 
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in the computation of which, e 
the hurt was done ſhall be reckoned the firſt *. 


FARTHER ; the perſon killed muſt be < @ reafſanable creature 
ein being, and under the king's peace,” at the time of the killing. 
Therefore to kill an alien, a Jew, or an outlaw, who are all 
under the king's peace or protection, is as much murder as to 
kill the moſt regular born Engliſhman ; except he be an alicn- 
enemy, in time of war. To kill a child in it's mother's womb, 
is now no murder, but a great miſprifion : but if the child be 
born alive, and dieth by reaſon of the potion or bruiſes it recci- 
ved in the womb, it is murder in ſuch as adminiftred or gave 
them*. But, as there is one caſe where it is difficult to prove 
the child's being born alive, namely, in the caſe of the murder 
of baſtard children by the unnatural mother, it is enacted by 
ſtatute 21 Jac. I. c. 27. that if any woman be delivered of 2 
child, which if born alive ſhould by law be a baſtard ; and en- 
deavours privately to conceal it's death, by burying the child or 
the like; the mother fo ing ſhall ſuffer death as in the 
caſe of murder, unleſs ſhe can prove by one witneſs at leaft that 
the child was actually born dead. This law, which favours 
pretty ſtrongly of ſeverity, in making the concealment of the 
death almoſt conclufive evidence of the child's being murdered 
by the mother, is nevertheleſs to be alſo met with in the cri- 
minal codes of many other nations of Europe; as the Danes, 
the Swedes, and the French *: but I it has of Ltc 
years been uſual with us in England, upon trials for this offence, 
to require ſome ſort of preſumptive evidence that the child was 
born alive, before the other conſtrained ( that the 
child, whoſe death is concealed, was therefore killed by it's 
parent.) is admitted to convict the priſoner. | 


LASTLY, the killing muſt be committed with mar afore- 
thought, to make it the crime of murder. This is the grand cri- 
* 1 Hawk. P. C. 79. * 3Inft. 50. 1 Hawk. F. C. 80. 
z Inſt. 50. 1 Hal. P. C. 433. | © Scc Barrington on the fratutes. 425- 
1 terion, 
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tcrion, which now diſtinguiſhes murder from other killing : and 
this malice prepenſe, malitia praccogitate, is not fo properly ſpite 
or malevolence to the deceaſed in particular, as any evil deſign in 

; the dictate of a wicked, depraved, and malignant 
heart“; wn diſpofition a faire un male choje ” : and it may be either 
expreſs, or implied in law. Expreſs malice is when one, with a 
ſedate deliberate mind and formed defign, doth kill another : 
which formed deſign is evidenced by external circumſtances diſ- 
covering that inward intention ; as lying in wait, antecedent 
menaces, former and concerted ſchemes to do him ſome 
bodily harm*. This takes in the caſe of deliberate duelling, 
where both parties meet avowedly with an intent to murder: 
thinking it their duty, as gentlemen, and claiming it as theit 
right, to wanton with their own lives and thoſe of their 
fellow creatures ; without any warrant or authority from any 

cither divine or human, but in direct contradiction to 
the laws both of God and man: and therefore the law has 
juſtly fixed the crime and puniſhment of murder, on them, and 
on their ſeconds alſo?. Yet it requires ſuch a degree of paſſive 
valour, to combat the dread of even undeſerved contempt, ari- 
fing from the falſe notions of honour too generally received in 


will never be intirely effectual to eradicate this unhappy cuſtom ; 
till a method be found out of compelling the original aggreſſor 
to make ſome other ſatisfaction to the affronted party, which 
the world ſhall cfteem equally reputable, as that which is now 
given at the hazard of the life and fortune, as well of the perſon 
inſulted, as of him who hath given the infult. Alfo, if even 
upon a ſudden provocation one beats another in a cruel and un- 
uſual manner, ſo that he dies, though he did not intend his 
death, yet he is guilty of murder by expreſs malice ; that is, by 
an expreſs evil deſign, the genuine ſenſe of malitia. As when a 
park-keeper tied a boy, that was ſtcaling wood, to a horſe's tail, 
and dragged him along the park; when a maſter corrected his 
* Foſter. 256. * 1 Hal. P. C. 451. 
” zRoll. Rep. 466. 7 1 Hawk. P. C. 82. 


ſervant 
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ſervant, with an iron bar, and a ſchoolmaſter ftamped on his 
ſcholat s belly ; fo that cach of the fafferers died; _ theſe were 
juſtly held to be murders, becauſe the correction being exceſſive, 
and ſuch as could not proceed but from a bad heart, it was equi- 
valent to a deliberate act of Neither ſhall he be 
guilty of a leis crime, who kills another in conſequence of ſuch 
a wilful act, as ſhews him to be an enemy to all mankind in 
general ; as going deliberately with a horſe uſed to ftrike, or diſ- 
charging a gun, among a multitude of people. So if a man 
reſolves to kill the next man he meets, and does kill him, it is 
murder, although he knew him not ; for this is univerſal ma- 
lice. And, if two or more come together to do an unlawful act 
againſt the king's peace, of which the probable conſequence 
might be bloodſhed ; as to beat a man, to commit a riot, or to 
rob a park ; and one of them kills a man ; it is murder in them 
all, becauſe of the unlawful act, the malitia praccogrtete, or evil 
CO nn | | 


Aso in y caſcs where no malice is expreſied, the law 
will imply it: as, where a man wilfully poiſons another, in ſuch 
4 deliberate act the hw preſumes malice, though no particular 
emnity can be proved ©. And if a man kills another ſuddenly, 
without any, or without a conſiderable, provocation, the law 
implies malicc ; for no perſon, unleſs of an abandoned heart, 
would be guilty of ſuch an act, upon a flight or no apparent 
cauſc. No affront, by words, or geſtures only, is a ſufficient 
provocation, ſo as to excuſe or extenuate ſuch acts of violence as 
manifeſtly endanger the life of another. But if the perfon fo 
provoked had unfortunately killed the other, by beating him in 
ſuch a manner as ſhewed only an intent to chaſtife and not to 
kill him, the law fo far conſiders the of contume- 
lious behaviour, as to adjudge it only manſlaughter, and not 
murder r either 


2 1 Hal. P. C. 4 473, 47. 4 3 1 Hal. P. C45 
2 1 Hawk. P. C. 74. 456. | 
» hid. 84. © Folt. 291. 


® 2 Hal. PF. C. 455. civil 
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civil or criminal, in the cxccution of his duty, or any of his 
aſſiſtants endeavouring to conſerve the peace, or any private 
perſon endeavouring to ſuppreſs an affray or apprehend a felon, 
knowing his authority or the intention with which he inter- 
poſes, the law will imply malice, and the killer ſhall be guilty 
of murderf. And if one intends to da another felony, and un- 
Kills a man, this is alfo murder. Thus if one ſhoots 
at A and miſſes Bun, but kills B. this i murder ; becauſe of 
the previous felonious intent, which the lau transfers from one 
to the other. The fame is the caſe, where one lays poiſon for 
A; and B, againſt whom the priſuner had no malicious intent. 
takes it, and it kills him; this is Ekrwiſe murder. It were 
endleſs to go through all the caſes of homicide, which have 
been adjudged either exprefily, or implicdly, malicious : theſe 
therefore may fuffice as 2 ſpecimen ; and we may take it for 2 
general rule, chat all homiride is malicious, and of courſe 
mounts to murder, unleſs where ini by the command or 
permiſfion of the law ; excuſed on 2 principle of accident or 
{clf-preſcrvation ; or alleviated into manſlaughter, by bang 


juſtification, excuſe, or alleviation, it is incumbent upon the 
priſoner to make out, to the fatisfaftion of the court and jury: 
the latter of whom are to decide whether the circumftances al- 
leged be proved to have actually cxifted ; the former, how far 
they extend to take away or mitigate the guilt. For all homi- 
cide 2s preſumed to be malicious, until the contrary appcarcth 


Tat puniſhment of murder, and that of manſlanghter, were 
formerly one and the ſame ; both having the benefit of clergy : 
ſo that none but unlearned perſons, who leaſt knew the guilt of 


f 1 Hil. P. C. 457. Foftcs. 308, Er. > z Hal. F. C. 466. 
5 1 Hal. P. C. 465. 5 Fal. 285. 
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it, were put to death for this cnormous crime. But now, by 
ſtatute 23 Hen. VIII. c. 1. and x Edw.VL c. 12. the benefit of 
clergy is taken away from murder though malice prepenſe. In 
atrocious caſes it was uſual for the court to direct the 
murderer, after execution, to being wpon 2 gibbet in" chains, 
part of the legal judgment ; and the like is ill fornctimes prac- 
ticed in the caſe of notorious thieves. This, being quite con- 
trary to the expreſs command of the mofaical la, feems to 
have been borrowed from the civil kw ; which, beſides the 
terror of the example, gives alſo another realen for this prac- 
tice, viz. that it is a comfortable fight to the relations and 
friends of the deceaſed *. But now in England, it is enacted 
by ſtatute 25 Geo. II. c. 37. that the judge, before whom 2 
murderer is convicted, ſhall in paſhng ſentence direct him to 
be executed on the next day but anc, (unkcls the fame ſhall be 
be delivered to the fargeons to be dd and: anatomized® 5 
and that the judge may direct his body to be afterwards hung 
in chains, but in no wiſe to be buricd without diſſection. And, 
during the ſhort but awful interval between ſentence and exc- 
cution, the priſoner ſhall be kept alone, and fuſtaincd with only 
bread and water. But a power is allowed to the judge, upon 
good and fuffrient cauſe, to reſpate the cxccation, and relax 
the other reſtraints of this a. | 


1 turricid; or dhe manter of one's pecats 
or children, was puniſhed in a much ſcverer manner than any 


were ſewed up in a leathern fack, with a live dog, acock, = vi 


+ x Hal. P. C. 480. « ſat; fant, farce figendes placait ; af, &f com 

1 « The body of a malcfafior ſhall not © f deterreantar , ot lui ft copne- 
« remain all night upon the tree ; but thou tis zuteremproram, anden d gene reddite, 
„ ſhalt in any wiſe bury him in that day, © zz gas letrones bomicidia feciffent.” Ef. 48. 
« that the land be not defiled.” Deut. xxi. 23. 19. 28. þ. x5. 

m 4 Fameſes tatrones, in bis locis, adi graſ\/ * Fokt. 107. 
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ape, and fo caſt into the ſea Solon, it is truc, in 


ä which treat it no otherwiſe 
e eee unleſs the child was alſo the ſcrvant of 


ſpecies of treaſon, called parve proditio, or petit treaſon : which 
however is elſe but an degree of murder: 
although, on account of the violation of private allegiance, it 
i ſtigmatizcd as an inferior ſpecies of treaſon *. And thus, in 
the antĩent Gothic conſtitution, we find the breach both of 
natural and civil relations ranked in the fame claſs with crimes 


againſt the fate and the fovercign ©. 


Prrir treaſon, according to the ſtatute 25 Edw. III. C.2. may 
happen three ways: by a ſervant killing his maſter, a wife her 
his ſuperior, „ A ſervant 
who kills his maſter whom he has left, upon a grudge conceived 
againſt him during his ſervice, is guilty of petit treaſon : for the 
traitcrous intention was hatched while the relation ſubſiſted be- 
tween them; and this is only an execution of that intention *. 
So if a wife be divorced a menſa et thoro, ill the vinculum ma- 


* Ff. 48. 9. 9. = os incalis is patries, ſalaui is regen, 
” Cic. gr S. Rafi. f. 25. Aeris in parentes, maritis is zxercs, (et 
s x Hal. P. C. 380. < wce verſe) fervis is di, ant etiam 
Foster. 10. 324 336. 4 bomine in ſemet ipſum. Sticrnh. & gare 


Goth. L 3. c. 3. 
* 1 Hawk. P. C. 89%. 1 Hal. P. C. 38. 
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frimanii ſubſiſts; and if the kills ſuch divorced huſband, the is 2 


traitreſs”. And a clergyman is underſtood to owe canonical obe- 


dience, to the biſhop who ordained him, to him in whoſe dio- 
ceſe he is beneficed, and alſo to the metropolitan of ſuch ſuffra- 
gan or dioceſan biſhop: and therefore to kill any of theſe is 
petit treaſon As to the reſt, whatever has been faid, or re- 
mains to be obſerved hereafter, with reſpect to wilful murder, 
is alſo applicable to the crime of petit treaſon, which is no 


other than murder in it's moſt odious degree : except that the 


trial ſhall be as in caſes of high treaſon, before the improve- 
ments therein made by the ſtatutes of William III“; and alſo 
except in it's puniſhment. - ; 


Tu E puniſhment of petit treaſon, in a man, is to be drawn 
and hanged, and, in a woman, to be drawn and burned *: the 
idea of which latter puniſhment ſeems to have been handed down 
to us from the laws of the anticent Druids, which condemned a 


woman to be burned for murdering her huſband *; and it is 


now the uſual puniſhment for all forts of treaſons committed by 
thoſe of the female fex*. Perſons guilty of petit treaſon were 
firſt debarred the benefit of clergy by ftatute 12 Hen. VII. c. 7. 


» 3 Hal. P. C. 381. * x Hal. P. C. 382. 3 Inſt. 313. 
r * Cacfar de bell. Gall. I. 6. c. 18. 
7 Fol. 337- oe see pag. 93- 110 
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Ca arrz z THE FIFTEENTH. 


Os OFFENCES acamsr T PERSONS or 
INDIVIDUALS 


AVING in the preceding chapter confidered the princi- 
. 
enquire into ſuch other crimes e as more 


„%% 
others are ſimple miſdemeſnors, and pun: with a lighter 
animadverſion. Of the felonies the ſirſt is that of maybem. 


I. Mrzzx, mahemmar, was in part confidered in the pre- 
ceding volume *, as a civil injury: but it is alfo looked upon in 
a criminal light by the kw ; being an atrocious breach of the 
king's peace, and an offence tending to deprive him of the aid 
and aſſiſtance of his ſubjects. For mayhem is properly defined 
to be, as we may remember, the violently depriving another of 
the uſe of ſuch of his members, as may render him the Icfs able 
in fighting, either to defend himfclf, or to annoy his adverſary*®. 
And therefore the cutting off, or difabling, or weakening a man's 


> See Vol. II. Pag. 121. > N. LI. C. 23. Hul. P. C. 221. 
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hand or finger, or ſtriking out his eye or foretooth, or deprivin 


8 
him of thoſe parts, the loſs of which in all animals abates their 
courage, are held to be mayhems. But the cutting off his ear, 
or noſe, or the like, are not held to be mayhems at common 


law ; -becauſe they do not weaken but * — him. 


By the antient law of England he that miles any man, 
whereby he loſt any part of his bedy, was ſentenced to loſe the 
like part; membrum pro membro: which is ſtill the law in 
Sweden *. But this went afterwards out of uſe : partly becauſe 
the law of retaliation, as was formerly ſhewn , is at beſt an in- 
adequate rule of puniſhment ; and partly becauſe upon a repeti- 
tion of the offence the puniſhment could not be repeated. So 


that, by the common law, as it for a long time ſtood, mayhem 


was only puniſhable with fine and impriſonment *; unleſs per- 
haps the offence of mayhem by caſtration, which all our old 
writers held to be felony ; er ſequitur aliquands poena capitals, 
* aliquando perpetuum exilium, cum omnum bonorum ademptione *.” 
And this, Rough the "Ro was committed upon the . 
provocation 8 


Bur ſubſequent ſtatutes have put the crime and puniſhment 
of mayhem more out of doubt. For, firſt, by ſtatute 5 Hen. IV. 


c. 5. to remedy a miſchief that then prevailed, of beating, 
wounding, or robbing a man, and then cutting out his tongue or 


putting out his eyes, to prevent him from being an evidence againſt 


them, this offence is. declared to be felony, if done of malice 
propents 3 that hoy as fir Edward Coke explains it, voluntarily 


< 3 Inft. 118. — Mes, | la pleynte foit ®* Sir Edward Coke (3 Inft.62.) has tranſ- 
Faite de femme gu avera tollet a home ſes mem- cribed a record of Henry the third's time, 
bres, en tiel caſe perdra la feme la une man (Clan/. 13 Hen. III. m.g.) by which a 
far jugement, come le membre dount ele avera gentleman of Somerſctſhire and his wife 


freſpaſſe. (Brit. c. 25.) | appear to have been apprehended and com- 
Stiernhook de jure Sucon. J. * c. 3. mitted to priſon, being indicted for dealing 
© Sce pag. 12. thus with John the monk, who wes caught 
3 BE. -.- >» in adultery with the wife. = 
s Bradt. fol. 144. i 3 Inft. 62. : 
317 fl and 
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and of ſet purpoſe, though done upon a ſudden occaſion. Next, 
in order of time, is the ſtatute 37 Hen. VIII. c. 6. which directs, 
that if a man ſhall maliciouſly and unlawfully cut off the car 
of any of the king's ſubjects, he ſhall not only forfeit treble 
damages to the party grieved, to be recovered by action of treſ- 
paſs at common law, as a Civil ſatis faction; but alſo 104. by way 
of fine to the king, which was his criminal amercement. The 
laſt ſtatute, but by far the moſt ſevere and effectual of all, is that 
of 22 & 23 Car. II. c. 1. called the Coventry act; being occa- 
fioned by an aſſault on fir John Coventry in the ſtreet, and flit- 
ting his noſe, in revenge (as was ſuppoſed) for ſome obnoxious 
words uttered by him in parliament. By this ſtatute it is enacted, 
that if any perſon ſhall of malice aforethought, and by lying in 
wait, unlawfully cut out or. diſable the tongue, put out an eye, 
ſlit the noſe, cut off a noſe or lip, or cut off or diſable any limb 
or member of any other perſon, with intent to maim or to disfigure 
him ; e ere 


guilty of wy without benefit of clergy”. 


* On this fatute Mr Coke, a — 
of Suffolk, and one Woodburn, a labourer, 
were indicted in 1722; Coke for hiring and 


abetting Woodburn, and Woodburn for the 


actual fact, of ſlitting the noſe of Mr Criſpe, 
Coke's brother in law. The caſe was ſome- 
what fingular. The murder of Criſpe was 
intended, and he was left for dead, being 
terribly hacked and disfigured with a hedge 
bill; but he recovered. Now the bare in- 
tent to murder is no felony : but to disfigure, 
with an intent to disfigure, is made ſo by this 
ſtatute; on which they were therefore in- 
dicted. And Coke, who was a diſgrace to 
the profeſſion of the law, had the effron- 
tery to reſt his defence upon this point, that 
the aſſault was not committed with an in- 


tent to disfigure, but with an intent to mur- 
der; and therefore not within the ſtatute. 
But the court held, that if a man attacks 
another to murder him with ſuch an inftru- 
ment as a hedge bill, which cannot but en- 
danger the disfiguring him ; and in ſuch at- 
tack happens not to kill, but only to disfigure 
him ; he may be indicted on this ftatute : 
and it ſhall be left to the jury whether it 
were not a defign to murder by disfiguring, 
and conſequently a malicious intent to disfi- 
gure as well as to murder. Accordingly the 


jury found them guilty of ſuch previous intent 
to disfigure, in orcer to effect their principal 


intent to murder, and they were both con- 
demned and executed. (State Trials. VI 
212.) : 
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=. | SN | of wilfully and maliciouſly ſh ſhooting at any 
ñƷWͤhᷣ CAL. ood may cndanger cither killing or maiming him. -- 
8 2 ry PT ode : no ſack cvil enſues, is made — 
{ Re Ao ing without benefit of clergy by ſtatute 9 Geo. I. c. 22. and there- 
1 „„on one Arnold was convidtcd in 1723, for ſhooting at lord 

pr: _ Onſlow ; but, being half a madman, was never executed, but 
£46 _—_— 4 PPE. go. ponqpoamronpry goubrog anan 


[ WS. „n. ee the per- 

— 2 . e of ee, relates to the female. part of his 
—_— "of ft df s ſubjects ; being that of their forcible abduction and mar- 
2 . -: riage ; which is vulgarly called fealing an heireſs. For by ſtatute 
[- — 3 Hen. VII. c. 2. it is cnactcd, that if any perſon ſhall for lucre 

. ͤ un ans, or ang be or wife, having ſubſtance either 
5m goods or lands, or being heir apparent to her anceſtors, con- 
trary to her will; and afterwards ſhe be married to ſuch miſ- 


—_ doer, or by his conſent to others, or defiled ; ſuch perſon, and 
il felons : and by ſta- 


* 


7 | KG Is the conſtruction of this ſtatute it hath been determined, 
3 1. That the indictment muſt allege that the taking was for lucre, 
— or fach are the words of the ftatate*. 2. In order to hew this 
| — Ait muſt appear that the woman has ſubſtance cither real or per- 
0 ſonal, or is an heir apparent. 3. It muſt appear that ſhe was 

taken away againſt her will. 4. It muſt alſo appear, that ſhe 
was afterwards married, or defiled. And though poſſibly the 
* marriage or defilement might be by her ſubſequent conſent, be- 
£24; ing won thereunto by flatterics after the taking, yet this is fe- 
” lony, W and ſo vice 
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verſa, if the woman be originally taken away with her own 
conſent, yet if ſhe afterwards refuſe to continue with the offender, 
and be forced againſt her will, ſhe may, from that time, as pro- 
perly be ſaid to be taken againſt her will, as if ſhe never had 
given any conſent at all; for, till the force was put upon her, ſhe 
was in her own power. 5- It is held that a woman, thus taken 
- away and marricd, may be ſworn and give evidence againſt the 
offender, though he is her hufband de facto; contrary to the 
general rule of law: becauſe he is no huſband de jure, in caſe 
the actual marriage was alſo againſt her will f. In caſes indeed 
where the actual marriage is good, by the conſent of the in- 
veigled woman obtained after her forcible abduction, fir Matthew 
Hale ſeems to queſtion how far her evidence ſhould be allowed: 
but other authorities * ſeem to agree, that it ſhould even then be 
admitted; eſteeming it abſurd, that the offender ſhould thus take 
advantage of his own wrong, and that the very act of marriage, 
which is a of his crime, ſhould (by a 
forced conſtructĩon of law) be made uſe of to ſtop the mouth of 
the moſt material witneſs againſt him. 


| An JC but not at- 

tended with force, is puniſhed by the ſtatute 4 & 5 Ph. & Mar. 
— which enacts, that if any perſon, above the age of four- 
teen, unlawfully ſhall convey or tale away any woman child 
unmarried, (which is held* to extend to baſtards as well as to 
legitimate children) within the age of fixteen years, from the 
poſſeſſion and againſt the will of the father, mother, guardians, 
or governors, he ſhall be i two years, or fined at the 
diſcretion of the juſtices: and if he deflowers ſach maid or 
woman child, or, without the conſent of parents, contracts 
matrimony with her, he ſhall be impriſoned five years, or fined 
at the diſcretion of the and He ſhall forfeit all her lands 
to her next of kin, during the life of her ſaid huſband. So that 


* 1 Hawk. P. C. 110. | 4 Cro. Car. 488. 3 Keb. 193. * 
1 Hal. P. C. 661. | Trials. V. 455. 
r Stra. 1162. 
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4 Held Robin marriages; under the age of ſixteen, were 
upon mercenary views, this act, beſides puniſhing the ſeducer, 
wifdy removed the temptation. But this latter part of the act 
is now rendered almoſt uſeleſs, by proviſions of a very different 
„„ in the ſtatute 
ran 


III. A 44466 ee een the e of hi 


majeſty s ſubjects, but attended with greater aggravations than 


that of forcible marriage, is the crime of rape, raptus mulierum, 
or the carnal knowlege of æ woman forcibly and againſt her will. 


This, by the Jewiſh law *, was with death, in caſe the 
damſel was betrothed to auother man; and, in caſe ſhe was not 
betrothed, then a heavy fine of fifty ſhekels was to be paid to 
the damſel's father, and ſhe was to be the wife of the raviſher 
all the days of his life ; + ke + 7530) gap ee 


was in general permitted by the moſaic law. 


TRE civil law * punihes he crime of deen det 
and confiſcation of : under which it includes both the of- 
Fence of foreible abduGtion; or taking away a woman from her 
friends, of which we laſt ſpoke ; and alſo the preſent offence of 
forcibly diſhonouring them; either of which, without the other, 

is ĩn that law, ſufficient to conſtitute a capital crime. Alf the 
e and de- 
bauching her, is equally penal by the emperor's edict, whether 
ſhe conſent or is forced : © foe volentibus, froe nolextibus mulic- 
<c ribus, tale Facinus furrit perpetratum.” And this, in order to 
take away from women every opportunity of offending in this 
way ; whom the Roman laws ſuppoſe never to go aftray, with- 
out the ſeduction and arts of the other ſex: and therefore, by 
Teftraining and making ſo highly penal the ſolicitations of the 
wen, they ineaite'to ere ei the hoauer of the women. 


. See Vol. I. pag. 437, Sc. * Cod. 9. dt. 3. 
1 Deut. Xxii. 25. 
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enim n raptores mets, vel atrecitate pornas, ab bujuſmeds fa- 
3 — ove hn frve nalents, 


« faciet cam velle in tantum dedecus ge prodere.” But our Eng- 
lih law docs not entertain quite ſuch fublime ideas of the ho- 
nour of either ſex, as to lay the blame of a mutual fault upon 
one of the tranſgrefiors only: and therefore makes it 2 neceſſary 
. that it muſt be againſt the wo- 
man's will. | 


Raye was puniſhed by the Saxon ws, parti thoſc of 
king Athelftan *, with death: which was alſo agreeable to the 
old Gothic or Scandinavian conſtitution *. But this was aftcr- 
wards thought too hand: and in it's ſtrad another fevere, but 
viz, caſtration and loſs of cycs?; which continued till aftes 
Bracton wrote, in the reign af Henry the third. But in order 
to prevent malicious accuſations, it was then the law, (and, it 
ſeems, ſtill continucs to be fo in appeals of rape) that the woman 
—— < da recens facrit ¶ — g to 
of the injury the has faſfercd 3 and afterwards ſhould acquaint 
the high conſtable of the hundred, the coroners, and the ſheriſf 
with the outrage*. This ſeems to correſpond in forme degree with 
the laws of Scotland and Arragon', — eonmgig—t 
ſtatute Weſtm. APA — os 
extended to forty days. At preſent there is no time of limitation 
fixed: for, as it is uſually now puniſhed by indictment at the 
ſuit of the king, the maxim of law takes place, that ulla em- 
pus occurrit regi: but the jury will rarcly give credit #6 a flake 


* Bratton. J. 3. c. 28. * x Hal. r. c. ST The 
* Stiernh. 4e jure Sneng. I. 3. c. 2. * Glamv. Z 14. . 6. A. Z. . £28. 
Y LL. Cuil. Conga. c. 19. | > Barrington. 107. 


ges complaint. 


extend to infants under ten. 


body as well as mind. 
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complaint. Duriag the former period alſo it was held for law, 
that the woman (by conſent of the judge and her parents) might 
redeem. the offender from the execution of his ſentence, by ac- 
en armor cord if he alſo was willing to agree to 


12 dads. r 
ment of rape was much mitigated: the offence itſelf being re- 
duced to a treſpaſs, if not proſecuted by the woman within forty 
days, and ſubjecting the offender only to two years impriſon- 
ment, and a fine at the king's will. But, this lenity being pro- 
ductive of the moſt terrible conſequences, it was in ten years 
afterwards, 13 Edw. I. found neceſſary to make the offence of 
rape felony, RB And by ſtatute 
18 Eliz. c. 7. it is made felony without benefit of clergy: as is 
carnally knowing or abuſing 
any woman child under the age of ten years; in which caſe the 
confent or non-conſent is immaterial, as by reaſon of her tender 
years ſhe is incapable of judgment and diſcretion. Sir Matthew 
Hale is indeed of opinion, that ſach profligate actions committed 
on an infant under the age of twelve years, the age of female 
diſcretion by the common law, either with or without conſent, 
amount to rape and felony ; as well fince as before the ſtatute of 
queen Elizabeth: e garner 


Fg 


A MALE infant, under the age of fourteen years, is preſumed 
by law incapable to commit a rape, and therefore it ſeems cannot 
be found guilty of it. For though in other felonies malitia fup- 
plet actatem, as has in ſome caſes been ſhewn ; yet, as to this 
particular ſpecies of felony, the law ſuppoſes an imbecillity of 


© Glanv. L 14. c.6. Rafi. Z 3. c. . Bid. 
41 Hal. P. C. 631. 
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1 low frnms to — proſtirte or common br. 
lot incapable of any injurics of this kind“: not allowing any 
puniſhment for violating the chaſtity of her, who hath indeed no 
chaſtity at all, or at leaft hath no regard to it. But the law of 
England docs not judge fo hardly of offenders, as to cut off all 
opportunity of retreat cven from common and to treat 
them as never capable of amendment. It therefore holds it to 
be felony to force even 2 cuncubine or harlot ; becauſe the wo- 
man may have forſaken that unlawful courſe of life -: for, as 
Bractun well obſcrves*, Hr meretrix fuerit antea, certe tunc 


— ATRESIA nagar edt” 


As to the materiel fats — twbe given in crihare 2nd 
proved upon an indictment of rape, they are of ſuch a nature, 
that though neceſſary to be known and ſettled, for the conviction 
of the guilty and preſervation of the innocent, and therefore 
are to be found in ſuch criminal treatiſes as diſcourſe of theſe 
matters in detail, yet they arc highly improper to be publicly 
diſcuſſed, except only in a court of juſtice. I ſhall therefore 
— —— — 
with regard to the competency and credibility of witneſſes; 
Which may, ſafus pudore, be cunſidered- 


Ann, firſt, che party raviſhed may give evidence upon oath;. 
and is in law a competent wines; but the of her 
teſtimony, and how far forth ſhe is to be believed, muſt be left 
to the jury upon the circumſtances of fact that concur in that 
teſtimony. For inftance: if the witneſs be of good fame; if 
ſhe preſently diſcovered the offence, and made ſearch for the of. 
fender; if the party accuſcd fled for it; theſe and the like are 


ION GS. = 


concurring circumſtances, which give greater probability to her 
evidence. But, on the other fide, if ſhe be of evil fame, and 


ſtands unſupported by others ; if ſhe concealed the injury for any 


confiderable time after ſhe had opportunity to complain; if the- 


place, 


—_—y 


— 
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place, where the fact was alleged to be committed, was where 
1 poſſible ſhe might have been heard, and ſhe made no out- 
cry; theſe and the like circumſtances carry a ſtrong, but not 


concluſive, preſumption that her teſtimony is falſe or feignet. 


| Moxzoves, if the rape be charged to be committed on an 
infant under twelve years of age, ſhe may ſtill be a 
witneſs, if ſhe hath ſenſe and underſtanding to know the nature 


and obligations of an oath ; and, even if ſhe hath not, it is thought 


by fir Matthew Hale that ſhe ought to be heard without oath, to 
give the court information; though that alone will not be ſaffi- 


_ cient to convict the offender. And he is of this opinion, firſt; 


becauſe the nature of the offence being ſecret, there may be 
—̃ͤ K — folt; though afterwards 
there may be concurrent circumſtances to corroborate it, proved 
by other witneſſes : and, ſecondly, becauſe the law allows what 
the child told her mother, or other relations, to be given in evi- 
of no bet- 
proof; and there is much more reaſon for the court to heat 
the narration of the child herſelf, than to receive it at ſecond 
hand from thoſe who ſwear they. heard her fay ſo. And indeed 
it is now ſettled, that infants of any age are to be heard; and, if 
they have any idea of an oath, to be alſo fworn :- it being found 
by experience that infants of very tender years often give the 
cleareſt and trueſt teſtimony. But in any of theſe caſes, whether 
the child be ſworn or not, it is to be-wiſhed, in order to render 
her evidence credible, that there ſhould be ſome concurrent teſ- 
timony, of time, place and circumſtances, in order to make out 
the fact; and that the conviction ſhould not be grounded fingly 
on the unſupported accuſation of an infant under years of diſ- 
cretion. There may be therefore, in many caſes of this nature, 
witneſſes who are competent, that is, who may be admitted to 
be heard; and yet, after being heard, may prove not to be cre- 
dible, ths tug; v3 Megane wan gd For one excel- 


dence, fince the nature of the caſe admits 
ter 


5 x Hal. P. C. 634. N 
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lence of the trial by jury is, that the rr 
—— as well as of the truth of the fact. 


| 112 js tans, ſays this learned judge *, that rape is a moſt 
« deteſtable crime, and therefore ought ſeverely and impartially 
«to be puniſhed with death but it muſt be remembered, that 
it is an accuſation eaſy to be made, hard to be proved, but 
« harder to be defended by the party accuſed, though innocent.” 
He then relates two very extraordinary caſes of malicious proſe- 
cutions for this crime, that had happened within his own obſer- 
vation; and concludes thus: I mention theſe inſtances, that 
« we may be the more cautious upon trials of offences of this 
« nature, wherein the court and jury may with ſo much eaſe be 
« ;3mpoſed upon, without great care and vigilance ; the heinouſ- 
ic neſs of the offence many times tranſporting the judge and jury 
«« with ſo much indignation, that they are overhaſtily carried to 
n by the confident 
« teſtimony of ſometimes falſe and malicious witnefles.” 


IV. WH ar has been here obſerved, eſpecially with regard 
to the manner of proof, which ought to be the more clear in 
as the crime is the more deteſtable, may be applied 
to another offence, of a ſtill deeper malignity ; the infamous 
crime againſt nature, committed either with man or beaſt. A 
crime, which ought to be ſtrictly and impartially proved, and 
then as ſtrictly and impartially puniſhed. But it is an offence of 
ſo dark a nature, fo cafily charged, and the negative ſo difficult 
to be proved, that the accuſation ſhould be clearly made out: 
for, if falſe, it deſerves a puniſhment inferior only to that of 
the crime itſelf. | 


I w1LL not act fo diſagreeable part, to my readers as well as 
myſelf, as to dwell any longer upon a ſubject, the very mention 
of which is a diſgrace to human nature. It will be more eligible 
to imitate in this reſpe& the delicacy of our Engliſh _; which 
| K 1 Hal. P. C. 635. 


treats 
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treats it, in it's very indictments, as a crime not fit to be named; 


Mud horribile, inter chriſtianos non nominandum.” A 
taciturnity obſerved likewiſe by the edict of Conſtantius and Con- 
_' < ubi ſcelus oft id, quod non proficit ſcire, jubemus injur- 
gere leges, armari jura gladio ultore, ut exquifitis poenis ſubdan- 
2 gui funt, vel qui futuri ſunt, rei.” Which leads 
. it's puniſhment. 


- Tas the dalco af” nature and of reaſon, and the expreſs law 


of God, determine to be capital. Of which we have a ſignal 
inſtance, long before the Jewiſh diſpenſation, by the deſtruction 
of two cities by fire from heaven: fo that this is an univerſal, 
not merely a provincial, precept. And our antient law in ſome 
dogree imitated this puniſhment, by -commanding ſuch miſ- 
creants to be burnt to death; though Fleta* ſays they ſhould 
be buried alive: either of which puniſhments was indifferently 
uſed for this crime among the antient Goths*. But now the 
general puniſhment of all felonies is the ſame, namely, by hang- 
ing : and this offence ( being in the times of popery only ſub- 
ject to eccleſiaſtical cenſures) was made ſingle felony by the ſta- 
tute 25 Hen. VIII. c. 6. and felony without benefit of clergy by 
ſtatute 5 Eliz. c. 17. And the rule of law herein is, that, if 


both are arrived at years of diſcretion, agentes et n 
Puri poena plectantur . 


TgESsE are all the felonious offences, more immediately 
againſt the perſonal ſecurity of the ſubject. The inferior offen- 
ces, or miſdemeſnors, that fall under this head, e ul, 
batteries, wounding, falſe impriſonment, and a . . 


V. VI, VII. Wir x regard to the nature of the three firſt of 
theſe offences in general, I have nothing farther to add: towhat 
thas already been obſerved in WERE IR theſe com- 


2 Cad. 9.9.31. 11. 6. 37» : 
= Levit. xx. 13. 15. 'P Stiernh. de jure Goth. I. 3. 6. 2. 
7 Brit. c. 9. 5 4 3 Inſt. 59. 


mentaries *; 
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mentaries ; when we confidered them as private wrongs, or 
civil injuries, for which a ſatisfaction or remedy is given to the 
party aggrieved. But, taken in a public light, as a breach of 
the king's peace, an affront to his government, and a damage 
done to his ſubjects, they are alſo indiQable and puniſhable with 
fine and 1 t; or with other ignominious corporal pe- 
nalties, where they are committed with any very atrocious de- 
fign*. As in caſc of an aſſault with an intent to murder, or 
with an intent to commit either of the crimes laſt ſpoken of; 
for which intentional affaults, in the two laſt caſes, indictments. 
are much more uſual, than for the abſolute ion of the 
facts themſelves, on account of the difficulty of proof: and 
CO it is uſual to award 
judgment of the pillorx. Sb; 


THERE is alſo one ſpecies of 
penal than the reſt, which is the of a clerk in orders, 
or clergyman ; on account of the reſpe& and reverence due to 
his ſacred character, as the miniſter and embaſſador of peace. 
it is enacted by the ſtatute called articuli cleri, 
9 Edw. II. c. 3. that if any qo lay violent hands upon a 
clerk, the amends for the peace broken ſhall be before the king; 
that is by indictment in the king's courts : and the aſſailant may 
alſo be ſucd before the biſhop, that excommunication or bodily 
penance may be impoſed : which if the offender will redeem by 
money, to be given to the biſhop, or the party grieved, it may, 
be ſued for before the biſhop ; whereas otherwiſe to ſue in any 
iperitual court, for civil damages for the battery, falls within the 
danger of praemunire*. But ſuits are, and always were, allow- 
able in the ſpiritual court, for money agreed to be given as a 
commutation for penance *. So that upon the whole it appears, 
that a perſon guilty of ſuch brutal behaviour to a clergyman, is 
ſubje& to three kinds of proſecution, all of which may be pur- 
ſued for one and the ſame offence: an indictment, for the breach 


battery, more 3 and 


a 2 Inſt. 492. 620. 


* 1 Hawk. P. C. 65. * Artic. Cler. 9 Ede. I. c. 4. F. N. B. 53. 
Vo 1. IV. D d of 
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of the king's peace by ſuch aſſault and battery; a civil action, 
for the ſpecial damage fuſtained by the party injured; and a ſuit 
in the ecclcfiaſtical court, firſt, pro corredione et ſalute animae by 
enjoining penance, and then again for fuch ſum of money as ſhall 
be agreed on for tating off the penance enjoined : it being uſual 
in thoſe courts to exchange their ſpiritual cenſures for a round 


compenſation in-money ” ; perhaps becauſe poverty 1s generally 
EN en e e eee en, 


VIII. Tu x two i crimes and offences, againſt the 


perſons of his majeſty's porn are infringements of their na- 
tural liberty: concerning the firft of which, falſe impriſonment, 
it's nature and incidents, I muft content myſelf with referring 
the ſtudent to what was obſerved in the g volume, 
when we conſidered it as a mere civil injury. But, beſides che 
private ſatisfaction given to the individual by action, the law 
alſo demands public vengeance for the breach of the king's peace, 
for the loſs which the ſtate fuſtains by the confinement of one 
of it's members, and for the infringement of the good order of 
_ ſociety. We have before ſeen, that the moſt atrocious degree 
pling ere that of ſending any ſubject of this realm a pri- 

beyond the ſeas, whereby he is deprived of the 
fendly af ce of the laws to redeem him from ſuch his cap- 
tivity, is puniſhed with the pains of precmunzre, and incapacity 
to hold any office, without any poſſibility of pardon “. Inferior 
degrees of the ſame offence of falſe impriſonment are alſo punith- 
able by indictment (like affaults. and batteries) and the delin- 
quent may be fined and impri And indeed there can 
be no doubt, but that all kinds of crimes of a public nature, 
all diſturbances of the peace, all oppreſſions, and other miſde- 
meſnors whatſoever, of a notoriouſly evil example. may be in- 
dicted at the ſuit of . 


—— Rep. 384. | F Stat. 31 Car. II. c. 2. 
See Vol. III. pag. 127. | = Weſt. Symbol. part 2. pag. 92. 


See pag. 116, | 2 1 Hawk. P. C. 210. 
IX. Tur 
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IX. Tu x other remaining offence, that of &:dnapping, being 
the forcible abduction or ſtealing away of man, woman, or child 
from their own country, and ſelling them into another, was ca- 
4 by the Jewiſh law. He that ſtealeth a man, and ſelleth 

« him, or if he be found in his hand, he ſhall ſurely be put to 
« death *.” So likewiſe in the civil law, the offence of ſpiriting 
away and ſtealing men and children, which was called 


and the offenders plagiarn, was puniſhed with death ©. This is 


unqueſtionably a very heinous crime, as it robs the king of his 
ſubjects, baniſhes a man from his country, and may in it's con- 
ſequences be productive of the moſt cruel and di le hard- 
ſhips ; and therefore the common law of England has puniſhed 
it with fine, impriſonment, and pillory*. And alſo the ftatute 
11 & T2 W. III. c.7. though principally intended againſt pirates, 
has a clauſe that extends to prevent the leaving of ſuch per- 
ſons abroad, as are thus kidnapped or ſpirited away; by enact- 
ing, that if any captain of a merchant veſſel ſhall (during his 
being abroad) force any perſon on ſhore, or wilfully leave him 
behind, or refuſe to bring home all ſuch men as he carricd out, 
if able and deſirous to return, he ſhall ſuffer three months im- 
priſonment. And thus much for offences that more immediately 
affect the perſons of individuals. 


Exod. xxi. 16. 6 3 2 Show. 221. Skinn. 47. 
6 Fl. 4. 16, te. | Camb. 10. ; 
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CHAPTER THE SIXTEENTH. 


Or OFFENCES acainsr Tus HABITATIONS 
OF INDIVIDUALS. 


HE only two offences, that more immediately affe& the 
habitations of individuals or private ſubjects, are thoſe of 
ar/an and burglary. 


I. Ars0N, 4b ardendo, is the wh and wilful — — of 
the houſe or outhouſes of another man. This is an offence of 
very great malignity, and much more pernicious to the public 
than ſimple theft: becauſe, firſt, it is an offence againſt that 
right, of habitation, which is acquired by the law of nature as 
well as by the laws of ſociety ; next, becauſe of the terror and 
confuſion that neceſſarily attends it; and, laſtly, becauſe in 
fimple theft the thing ſtolen only changes it's maſter, but ſtill 
remains in efſe for the benefit of the public, whereas by burning 
the very ſubſtance is abſolutely deſtroyed. It is alſo frequently 
more deſtructive than murder itſelf, of which too it is often the 
cauſe : fince murder, atrocious as it is, ſeldom extends beyond 
the felonious act defigned ; whereas fire too frequently involves 
in the common calamity perſons unknown to the incendiary, and 
not intended to be hurt 5 him, and friends as well as enemies. 

—ä 
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For which reaſon the civil law * puniſhes with death ſuch as 
maliciouſly ſet fire to houſcs in towns, and contiguous to others ; 
but is more merciful to ſuch as only fire a cottage, or houſe, 


ſtanding by itſclf. 


Our Engliſh law alſo diſtinguiſhes with much accuracy upon 
this crime. And therefore we will enquire, firſt, what is ſuch 
a houſe as may be the ſubject of this offence; next, wherein the 
offence itſelf confiſts, or what amounts to a burning of ſuch 
houſe ; and, laſtly, . 


1. Nor only the bare dwelling houſe, but all n that 

are parcel thereof, though not contiguous thereto, nor under the 
ſame roof, as barns and ſtables, may be the ſubject of arſon *. 
And this by the common law: which alſo accounted it felony to 
burn a fingle barn in the field, if filled with hay or corn, though 
not parcel of the dwelling houſe <. The burning of a ſtack of 
corn was antiently likewiſe accounted arſon *. And indeed all the 
niceties and diſtinctions which we meet with in our books, con- 
cerning what ſhall, or ſhall not, amount to arſon, ſeem now to be 
taken away by a variety of ſtatutes; which will be mentioned 
in the next chapter, and have made the puniſhment of wilful 
burning equally extenfive as the miſchief. The offence of arſon 
(ſtrialy ſo = may be committed by wilfully ſetting fire to 
one's own houſe, provided one's neighbour's houſe is thereby 
alſo burnt ; but if no miſchief is done but to one's own, it does 
not amount to felony, though the fire was kindled with intent 
to burn another's ©. For by the common law no intention to 
commit a felony amounts to the fame crime ; though it does, 
in ſome caſcs, by particular ſtatutes. However ſuch wilful firing 
one's own houſe, in a town, is a high miſdemeſnor, and puniſh- 
able by fine, impriſonment, pillory, and perpetual ſureties for 
the good behaviour. And if a landlord or reverſioner ſets fire 


* Ff. 48. 9. 28. f. 12. IH. P. C. 103. 
Hal. P. C. 567, © Cro. Car. 377. V. Jo. g. & ae Art: 115 
© 3 Inſt. 69. Hal. P. C. 568. 1 Hawk. P. C. 106. 

to 
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to his on houſe, of which anbther is in poffeffbn undet 2 


leaſe from himſelf or from thoſe whoſe eſtate he hath, it ſhaſt 


be accounted arfon ; for, during the leaſe, the houſe i is the pro- 
perty of the tenant®. 


2. As to what ſhall be faid 4 arty, ſo as to amount to 
arſon : a bare intent, or attempt to do it, by actuall ſetting fire 
to an houſe, unleſs it abſolutety burns, rhe faves. the 
| deſcription of incendit et combnſſit ; which were words neceſſary, 
in the days of law-latin, to all indictments of this fort. But 
the burning and conſuming of _ part is ſufficient ; though the 
fire be afterwards Alſo it muſt be a malicious 
burning; otherwiſe it is only a treſpaſs: and therefore no neg- 
ligence or miſchance amounts to it. For which reafon, though 
an unqualified perſon, by ſhooting with a gun, happens to ſet 
fire "ths thath of « houſe,” this fir Matthew Fiale drtermines 
not to be felony, contrary to the opinion of former writers. 
But by ſtatute 6 Ann. c. 31. any ſervant, negligently ſetting fire 
to a houſe or outhonſes, ſhall forfeit 100 1, or be ſent to the 
houſe of correction for cightcen months: in the ſame manner 


as" the Roman law directed cs, qi neghgenter quer apud ſe 
* babtierint, ry cheer =o > 


0g: Tur of arſon was death by div antient Sion 
laws*. And, —— Edward the firft, this ſentence was 
executed by a kind of Ex talionis ; for the incendiaries were burnt 
to death®: as they were alſo by the Gothic conftitutions*. The 
ſtatute 8 Hen. VI. c. 6. made the wilful burning of houſes, under 
ſome ſpecial' circumftances therein mentioned, amount to the 
crime of high treaſon. But it was again reduced to felony by the 
general acts of Edward VI and queen Mary: and now the puniſh- 
ment of all capital fdonics is uniform, namely, by ſuſpenſion, 
deat ca ata, Gas 


t Foſt. 115. - 3 LE. . . 7. 
128 P. C. 106. = Britt. 

+ 1 Hal. P. C. 569. » Sticrnh. & jure Goth. J. 3: c. 6. 
* F.. 1. 15. 4. 21 Hen. VIII. 
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21 Hen. VIII. c. 1. but that flatatc was by 1 Edw. VI. 
l 
with reſpect to the principal offender, only by inference and 
deduction from the ftatute 4 & 5 P. & M. c. 4. which expreſſly 


denied it to the acceſſory ; though now it is expreſſly denied 
to the principal alſo, by flatute 9 Geo. I. C. 22. 


IT. BUxGLARY, or nocturnal houſebreaking, burgi latroci- 
nium, which by our anticnt law was called ameſecken, as it is in 
Scotland to this day, has always been looked upon as a very 
heinous offence : not only becauſe of the abundant terror that it 
naturally carries with it, but alſo as it is a forcible invaſion and 
Stndnoce of ——— which every individual 
might acquire even in a ftate of nature; an invaſion, which in 
ſuch a ſtate, would be fure to be puniſhed with death, unleſs 
the aſſailant were the ftronger. But in civil ſociety, the laws 
alſo come in to the aſſiſtance of the weaker party: and, beſides 
that they leave him this natural right of killing the aggreſſor, 
if he can, (as was ſhewn in a former chapter*) they alſo protect 
and avenge ham, in caſe the might of the affailant is too power- 
ful. And the kw of has ſo and tender a re- 
rn abner e e e 

never ſuffer it to be violated with 
herein with the ſentiments „ Firs 
words of Tully *; < gazd ſanddius, quid ammi religione muni- 
« tius, quam domus unmſcumuſque cromme?” For this reaſon no 
doors can in general be broken open to execute any civil proceſs; 
though, in criminal cauſes, the public ſafety ſuperſedes the pri- 
vate. Hence alfo in part ariſes the animadverfion of the law 
upon cavcs-droppers, nuſancers, and incendiarics: and to this 
principle it muſt be affigned, that a man may aſſemble people 
together lawfully (at leaft if they do not exceed tleven) without 
danger of raifing a riot, rout, or unlawful aſſembly, in order to 


* 11 Rep. 35. "2 Hal. r. c. 346, 3 . P Sce pag. 180. 
9 2 pre dans, 41. 


protect 
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protect and defend his houſe ; An 
in any other caſe 8 


" © 
: 


Tux definition of a burglar, as given us by fir Edward Coke”, 
is, „he that by night breaketh and entreth into a manſion- 
« houſe, with intent to commit a felony.” In this definition 
there are four things to be confidered ; the time, the place, the 
manner, and the intent. 


1. THE 6 3 for in the 
day time there is no burglary. We have ſeen , in the caſe of 
juſtifiable homicide, how much more heinous all laws made an 
attack by night, rather than by day; allowing the party attacked 
by by night to kill the affailant with impunity. As to what is 
E | reckoned night, and what day, for this purpoſe : antiently the 
day was accounted to begin only at ſunriſing, and to end imme- 
diately upon ſunſet ; but the better opinion ſeems to be, that if 
there be daylight or crepuſculum enough, begun or left, to diſ- 
cern 2 man's face withal, it is no burglary*. But this does not 

extend to moonlight ; for then many midnight burglaries would 

go unpuniſhed : and befides, the malignity. of the offence does 

not ſo properly ariſe from it's being done in the dark, as at the 

dead of night ; when all the creation, except beaſts of prey, are 

at reſt ; when flcep has diſarmed the owner, and rendered his 
= c . 


E As to the place. lenitiie. connations fr ianet Cubes 
definition, in a mann houſe ; and therefore to account for the 
reaſon why breaking open a church is burglary, as it undoubtedly 
is, he quaintly obſerves that it is domus manfronalis Dei. But it 
does not ſeem abſolutely neceſſary, that it ſhould in all caſes be a 
manfion-houſe ; eas per as) 


1 Hal. F. C. 547. . * 2 Inſt. 63. 1 Hal. P. C. 550. 1 Haul. | 

556 THY 
3 Inſt. 63. P. C. 101. A. 2021457 Ae. 5 £6 ' $2 
t Sce pag. 180, 181. . fer, 


Ch. 16. WON GS. „ 
gates or walls of 2 fown in the night ; though that perhaps fir 
Edward Coke would have called the manfion-houſe of the garri- 
fon or 1 Spelman defines burglary to be, ** noffurna 


corporation 
ria Han vel ecclefiae, etiam murorum portarumve 
„ And therefore we may ſafely 
conclude, that the requiſite of it's being domus manſtonalis is only 
in the burghry of 2 private houſe ; which is the moſt frequent, 
and in which it is indiſpenſably neceffary to form it's guilt, that 
it muſt be in a manſion or dwelling houſe. For no diſtant barn, 


warchouſe, or the kke, are under the fame privileges, nor looked 


upon 2s 2 man's caſtle of defence: nor is a breaking open of 
houſfcs wherein no man refides, and which therefore for the time 
being are not manfion-houſcs, attended with the fame circum- 
flances of midnight terror. A houſe however, wherein a man 
ſometimes rendes, and which the owner hath only left for a 
ſhort ſeaſon, n revertends, is the object of burglary ; though 
no one be init, at che time of the fact committed . And if 
the barn, ſtable, or warchouſc be parcel of the manſionhouſe, 
though not under the fame roof or contiguous, a burglary may 
be commuted therein; for the capital houſe protects and privi- 
leges all it's branches and appurtenants, if within the curtilage 
or homcftaH*. A chamber in a or an inn of court, 
where cach inhabitant hath a diſtinct property, is, to all other 
purpoſes as well 2s this, the manfion-houſe of the owner. So 
alſo is 2 room or lodging, in any private houſe, the manſion for 
the time being of the lodger. The houſe-of a corporation, in- 
habited in ſeparate apartments by the officers of the body cor- 
poratr, is the manfion-houſe of the corporation. and not of the 
reſpective oſficers. But if I hire a ſhop, parcel of another man's 
houſe, and work or trade in it, but never lie there; it is no 
dwcllinghouſe, nor can burglary be committed therein: for by 


the leafs it ern from the reſt ef the houſe, and:therefore 


is not the dwellinghouſe of him who occupies the other part; 


* Spelm. G. Bargiary. x Hamk. P. = 1 Hal. P. c. 558. 1 Hawk. P. C. 104. 
HAI. P. C. 556. © Mo. . 
» Foftcr. 38, 39. 
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neither can I be faid to dwell therein, when I neves lie there 
Neither can burglary be committed in 2 tent or booth erected in 
2 market or fair; though the owner may lodge therein“: for the 
law regards thas highly nothing but permanent edifices ; a houſe, 
of church, the wall, or gatc of 2 town; and it is the folly of 
the owners to lodge in fo fragile 2 tenement: but his lodging 
there no more makes it burglary to break it open, than it would 
— . 


3. As to the manner of committing burglary : there muſt 
be both a breaking and an entry to complete it. But they need 


not be both done at ance: for, if 2 hole be broken one night, 


and the fame r 
they are burglars*. There muſt be an actual breaking ; not 
mere legal ala fregzt, (by leaping over inviſible ideal 
daries, Which may conſtitute a civil treſpaſs) but a ſabftantial 
and forcible irruption. As at lcaft by breaking, or taking out 
the glaſs of, or otherwiſe opening, a window ; picking a lock, or 
opening it with a key 5 nay, by lifting up the latch of a door, 
But if a perſon leaves his doors or windows open, it is his own 
folly and negligence ; and if 2 man enters therein, it is no bur- 
glary: yet, if he afterwards unlocks an inner or chamber door, it 
is ſo*. But to come down a chimncy is hcld a burglarious entry; 
for that is as much cloſcd, as the nature of things will permit c. 
So alſo to knock at a door, and upon opening it to ruſh in, with 
a fclonious intent; or, under pretence of taking lodgings, to fall 
upon the landlord and rob him; or to procure a conſtable to gain 
admattance, in order to ſcarch for traitors, and then to bind the 
conftable and rob the houſe ; all theſe entries have been adjudg- 
ed burglarious, though there was no actual breaking = for the 
law will not ſuffer itſelf to be trified with by fach cvafions, eſ- 
pecially under the cloke of legal proccis*. And fo, if a ſervant 


< 1 HA. F. C. 558. 7 Jhid. 553- 
4 x Hawk. F. C. 204. 5 x Hamk. F. C. 202. 1 Hal F. C. 552. 
1 Hal. F. C. 551. | > Hamk.P. C. 102. 
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opens and caters his maſter's chamber door with a felonious de- 
fign ; or if any other perſon lodging in the fame houſc, or in 2 
public inn, opens and enters another's door, with fuch evil in- 
tent; it is burglary. Nay, if the ſervant conſpires with 2 rob- 
ber. and lets him into the houſe by night, this is burglary in 
both *: for the ſervant is doing an unlawful act. and the oppor- 
tunity afforded him, af doing it with greater caſe, rather aggra- 
vatcs than cxtcauatcs the guilt. As for the entry, any the leaft 
degree of it, with any part of the body, or with an inſtrument 
held in the hand, is ſufficient : as, to ftep over the threſhold, to 
put a hand or a hook in at a window to draw out goods, or 2 
piſtol to demand one's money, arc all of them burglarious en- 
tries. The entry may be before the breaking, as well as after: 
for by ſtatute 12 Ann. c.7. if a perſon enters into, or is within, 
day or by night, with intent to commit felony, and ſhall in the 
night break out of the fame, this is declared to be burglary ; 
there having before been different opinions concerning it : lord 
Bacon holding the affirmative, and fir Matthew Hale the 
negative. But it is univerſally agreed, that there muſt be both = 
2 breaking, either in fact or by implication, and alſo . —— 
in order to complete the burglary. - | C Abo 2 
- 3 __ Os 

4- As to the atem; it is clear, that foch breaking and entry , e : 
muſt be with a felonious intent, otherwiſe it is only a treſpaſs. . = =, 54 . 
And it is the fame, whether ſuch intention be actually carried u . 5p 4. 
into cxccution, or only demonſtrated by ſome attempt or overt . 24 - g.4 - 
act, of which the jury is to judge. And therefore ſuch a breach - E 
and entry of a houſe as has been before deſcribed, by night, K] 
with intent to commit a robbery, a murder, a rape, or any other 5 : | 
fclony, is burglary”; whether the thing be actually perpetrated | fee n | 
or not. Nor does it make any difference, whether the offence”; Xx LAH ot 4 
were felony at common law, or only created fo by ſtatute; ſince = or. | | 
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that ſtatute, which makes an offence felony, gives it incidentally 
all the propertics of a felony at common law *. | 


Tavs much for the nature of burglary ; which is, as has 
been ſaid, a felony at common law, but within the benefit of 
- The ſtatute however of 18 Eliz. c.7. takes away clergy 
from the princi „and that of 3 & 4 W. & M. c. 9. from all 
acceſſories before the fact. And. in like manner, the laws of 
Athens, which puniſhed no fimple theft with death, made bur- 


Pott. Antiq. b. 1. c. 26. 
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CuarTER THE SEVENTEENTH, 


Or OFFENCES acainsT PRIV ATE PROPERTY. 


HE next, and laſt, ſpecics of offences againſt private ſub- 

jets, are ſuch as more immediately affect their property. 
Of which there are two, which are attended with a breach of 
the peace; larcizy, and makcious : and one, that is 
equally injurious to the rights of property, but attended with 
no act of violence; which is the crime of forgery. Of theſe 
three in thear onde. 


L Lanscir- or theft, . latroci- 
miu, is diſtimguiſhed by the law into two ſorts; the one called 
Ffanple Larciny, or plain theft unaccompanied with any other atro- 
cious circumftznce ; and mit or compound larciny, which alſo 
includes in it the aggravation of a taking from one's houſe or 
perſon. | 


Arp, firſt, of np larciny: which, when it is the ſteal- 
ing of goods above the value of twelvepence, is called grand 
Liciny ; when of goods to that value, or under, is petit larciny : 
offences, which are conſiderably diſtinguiſhed in their puniſh- 
ment, but not otherwiſe. I ſhall therefore firſt conſider the 
nature of fimplc Erciny in general; and then ſhall obſerve the 
different degrees of puniſhment, inflited on it's two ſeveral 


SIMPLE 
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V» Hal. P. C. 504. 


8 


SIMPLE larciny then i is the felonious taking, and carrying 
«« away, of the perſonal goods of another.” This offence cer- 
tainly commenced then, whenever it was, that the bounds of 
property, or laws of meum and tuum, were eſtabliſhed. How 
far ſuch an offence can exiſt in a ſtate of nature, where all things 
are held to be common, is a queſtion that may be ſolved ik 
very little difficulty. The diſturbance of any individual, in the 
of what he has ſeiſed to his preſent ufe, ſeems to be 
the only offence of this kind incident to ſuch a ſtate. But, un- 
queſtionably, in ſocial communities, when property is eſtabliſh. 
ed, the neceſſity whereof we have formerly ſeen *, any violation 
of that property is ſubje& to be puniſhed by the laws of ſociety 


though how far that puniſhment ſhould extend, is matter of con- 


Gderable doubt. At pookent we will examine the nature of theſt, 
or FAT" 2 laid down in the foregoing definition. 


1. Ir 8 This implies che conſent of the 
owner to be wanting. Therefore no delivery of the goods from 
the owner to the offender, upon truſt, can ground a larciny. 
As if A lends B a horſe, and he rides away with him; or, if I 
fend goods by a carrier, and he carries them away ; theſe are-no 
larcinies*. But if the carrier opens a bale or pack of goods, or 
pierces a veſſel of wine, and takes away part thereof, or if he 
carries it to the place appointed, and afterwards takes away the 
whole, theſe are larcinics ©: for here the animus furandi is ma- 


nifeſt; ſince in the firſt caſe he had otherwiſe no inducement to 


open the goods, and in the ſecond the truſt was determined, the 
delivery having taken it's effect. But bare non-delivery ſhall not 


of courſe be intended to ariſe from a felonious deſign; fince 


that may happen from a variety of other accidents. Neither by 
the common law was it larciny in any ſervant to run away with 
the goods committed to him to keep, but only a breach of civil 
truſt, But by ſtatute 33 Hen. VI. c. 1. the ſervants of perſons. 


® Sce Vol. II. pag. 8, &c. © 3 Inft. 107. 
deceaſed, 
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deceaſed, accuſed of embezzling their maſter's goods, may by 
writ out of chancery ( iflued by the advice of the chief juſtices 
and chief baron, or any two of them) and proclamation made 
thereupon, be ſummoned to appear perſonally in the court of 
king's bench, to anſwer their maſter's executors in any civil ſuit 
for ſuch goods; and ſhall, on default of appearance, be attainted 
of felony. And by ſtatute 21 Hen. VIII. c. 7. if any ſervant 
embezzles his maſter's goods to the value of forty ſhillings, it 
is made felony ; except in apprentices, and ſervants under 
eighteen years old. But if he had not the poſſeſſion, but only 
the care and overſight of the goods, as the butler of plate, the 
ſhepherd of ſheep, and the like, the embezzling of them is fe- 
lony at common law*. So if a t robs his inn or tavern of a 
piece of plate, it is larciny; for he hath not the poſſeſſion de- 
livered to him, but merely the uſe*©: and ſo it is declared to be 
by ſtatute 3 & 4 W. & M. c. 9. if a lodger runs away with the 
goods from his ready furniſhed lodgings. Under ſome circum- 

ſtances alſo a man may be guilty of felony in taking his own 
goods : as if he ſteals them from a pawnbroker, or any one to 
whom he hath delivered and entruſted them, with intent to 
charge ſuch bailee with the value; or if he robs his own meſ- 
ſenger on the road, with intent to charge the hundred with the 
loſs according to the ſtatute of Wincheſter *. 


2. TyerE muſt not only be a taking, but a carrying away - 
cepit et aſportavit was the old law-latin. A bare removal from the 
place in which he found the goods, though the thief does not quite 
make off with them, is a ſufficient aſportation, or carrying away. 
As if a man be leading another's horſe out of a cloſe, and be 
apprehended in the fact ; or if a gueſt, ſtealing goods out of an 
inn, has removed them from his chamber down ftairs ; theſe 
have been adjudged ſufficient carryings away, to conſtitute a lar- 
ciny*. Or if a thief, intending to ſteal plate, takes it out of a 


* x Hal. P. C. 506. | 6 
© 1 Hawk. P. C. go, s 3 Inft. 108, 109. 


wo 


cheſt in which it was, and lays it down'upon the floor, but is 
farprized before he can make his eſcape with it; this is larciny®. 


3- Tmrs taking, and carrying away, muſt alſo be feloninus ; 
that is, done animo furandi: or, as the civil law expreſſes it, 
Harri n. This requiſite, beſides excufing thoſe who labour 
under incapacities of mind or will, (of whom we ſpoke ſuffi- 
cxcntly at the entrance of this book ©) indemnifies alſo mere treſ- 
paſſers, and other petty offenders. As if a ſervant takes his maſ- 
ters hore, without his knowlege, and brings him home again : 
if a takes another's plough, that is left in the field, 
and uſes it upon his own land, and then returns it: if, under 
colour of arrear of rent, where none is due, I diſtrein another's 
cattd, or ſeiſe them: all theſe are miſdemeſnors and treſpaſſes, 
but no felonies *. The ordinary diſcovery of a felonious intent is 
where the party doth it clandeſtinely ; or being charged with the 
fat, denies it. But this is by no means the only criterion of 
criminality : for in caſes that may amount to larciny the variety of 
circumſtances is ſo great, and the complications thereof ſo ming- 
Id, that it is impoſſible to recount all thoſe, which may evidence 
a fedlonious intent, or animum furandi: wherefore they muſt be 
Icft to the due and attentive confideration of the court and jury. 


4 Tris felonious taking and carrying away muſt be of re 
perfemal gods of another : for if they are things real, or favour 
of the realty, larciny at the common law cannot be committed 
of them. Lands, tenements, and hereditaments (either corpo- 
real or incorporeal) cannot in their nature be taken and carried 
away. And of things likewiſe that adhere to the freehold, as 
corn, graſs, trees, and the like, or lead upon a houſe, no larciny 
could be committed by the rules of the common law; but the 
ſeverance of them was, and in many things f is ſtill, merely a 


treſpaſs : which depended on a ſubtilty in the legal notions of 


> x Hank. F. C. 93. 3 
i If. 4. 1. 1. 1 1 Hal. P. C. 509. 
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our anceſtors. Theſe things were parcel of the real eſtate ; and 
therefore, while they continued fo, could not by any poſſibility 
be the ſubject of theft, being abſolutely fixed and immoveable “. 

And if they were ſevered by violence, ſo as to be changed into 
moveables ; and at the ſame time, by one and the ſame continued 
act, carried off by the perſon who ſevered them; they could 
never be ſaid to be taken from the proprietor, in this their newly 
acquired ſtate of mobility (which is eſſential to the nature of lar- 
ciny) being never, as ſuch, in the actual or conſtructive poſſeſſion 
of any one, but of him who committed the treſpaſs. He could 
not in ſtrictneis be ſaid to have taken what at that time were the 
perſonal goods of another, fince the very act of taking was what 
turned them into perſonal goods. But if the. thief fevers them 
at one time,' whereby the treſpaſs is completed, and they are 
converted into perſonal chattels, in the conſtructive poſſeſſion of 
Him on whoſe ſoil they are left or laid ; and comes again at an- 


arber time, when they are ſo turned into perſonalty, and takes 
them 


away; it is larciny: and ſo it is, if the owner, or any one 
elſe, has ſevered them And now, by the ſtatute 4 Geo. HK. 
c. 32. to ſteal, or ſever with intent to ſteal, any lead or iron 
fixed to a houſe, or in any court or garden thereunto belonging, 
is made felony, liable to tranſportation for ſeven years: and to 
ſtcal underwood or and the like, to rob orchards or gar- 
dens of fruit therein, to ſteal or otherwiſe deſtroy any 
turnips or the roots of madder when growing, are by the ſta- 
tutes 43 Eliz. c. 7. 15 Car. II. c. 2. 23 Geo. II. c. 26. and 
31 Geo. II. c. 35. puniſhable criminally, by whipping, ſmall 
fncs, impriſonment, and ſatisfaction to the party wronged, ac- 
cordiag to the nature of the offence. Moreover, the ſtealing by 
night of any trees, or of any roots, ſhrubs, or plants to the value 
of 5 5, is by ſtatute 6 Geo. III. c. 36. made felony in the prin- 
cipals, aiders, and abettors, and in 1 purchaſers thereof know- 
ing the ſame to be ſtolen : and by — 6 Geo. III. c. 48. the 
ſtealing of any timber trees therein ſpecifiedꝰ, and of any root, 


Pp Sce Vol. II. pag. 16. ̃ * Oak, beech, cheſnut, walnut, aſh, elm, 
* 3Infl. 109. 1 Hal. P. C. 510. cedar, fir, aſp, lime, ſycamore, and birch, 
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fhrub, or plant, by day or night, is liable to pecuniary penalties 
for the two firſt offences, and for the third is conſtituted a felony 
liable to tranſportation for ſeven years. trig cout ef aac 
is alſo no larciny, upon the fame principle of adherence to the 
freehold ; with an exception only to mines of black lead, the 
ſtealing of ore out of which is felony without benefit of clergy 
by ſtatute 25 Geo. II. c. 1o. Upon nearly the ſame principle the 
ſtealing of writings relating to a real eſtate is no felony, but a 
treſpaſs *: becauſe they concern the land, or (according to our 
technical language) favour of the realty, and are confidered as 
part of it by the law ; fo that they deſcend to the heir together 
with the land which they concern !. 


Bonns, bills, and notes, which concern mere choſes in action, 
were alſo at the common law held not to be ſuch goods whereof 
larciny might be committed; being of no intrinfic value, and 
whom they are taken. But by the ſtatute 2 Geo. II. c. 25. they 
are now put upon the fame footing, with reſpect to larcinics, as 
the money they were meant to ſecure. And, by ftatute 7 Geo. III. 
c. 50. if any officer or ſervant of the poſt-office ſhall ſecrete, 
embezzlc, or deſtroy any letter or pacquet, containing any bank 
note or other valuable paper particularly ſpecified in the act, or 
ſhall ftcal the fame out of any letter or he ſhall be 
guilty of felony without benefit of clergy. Or, if he ſhall de- 
for the poſtage, or ſhall advance the rate of poſtage on any let- 
ter or pacquet ſent by the poſt, and ſhall ſecrete the money re- 
ceived by fach advancement, he ſhall be guilty of fingle felony. 
Larciny alſo could not at common law be committed of treaſure- 
trove, or wreck, till ſeiſed by the king or him who hath the 
franchiſe ; for till ſuch ſeiſure no one hath a determinate pro- 
perty therein. But by ſtatute 26 Geo. IL. c. 19. plundering, or 
ſtealing from, any ſhip in diſtreſs (whether wreck or no wreck) 

* x Hal. P. C. 510. Stra. 1137. ” 8 Rep. 33. 
2 Ser Val. I. pag. 438. 
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clergy: in like manner as, by the 


civil aw”, this inhumanity is alio puniſhed in the fame degree 
as the moſt cio theft. 


. WzonxcGs. 
is fcdlony without benefit of 


Lazciny alfo cannot be commutted of ſuch animals, in which 
there is no property cather abſolute or qualified; as of beafts that 
are ferar natzrac, and uarcckemed, fuch as deer, hares, and 
conics, in 2 forcft, chaſe, or warren; fiſh in an open rver or 
pond; or wild fowls at their natural liberty. But if they are 
reclaimed or confnacd, and may ferve for food, it is otherwiſe, 
even at common E: for of deer fo incloſed in a park that they 
may be taken at plcafure, fiſh in 2 trunk, and pheaſants or par- 
tridges in 2 mew, Lnciny may be commutted *. And now, by 
ſtatute 9 Geo. L c. 22. to kill or ſtral any deer in a foreſt, or 
other place, cacloſed; to rob a warren; or to fteal fiſh from a 
river or pond, beang in his Hit caſe armed and diſguiſed ; theic 
arc felonies without bencfat of clergy. And by ftatute 13 Car. II. 
c. 10. to fal deer in any forci, though unincloſed, is a for- 
feature of 204. for the firſt offence, and by flatute 10 Geo. II. 
c. 32. fcven years tranſportation for the ſecond offence : which 
puniſhment i alſo infiificd for the firſt offence upon fuch as 
come to hunt there armed with offcenfive weapons. Alſo by 
ſtatute 5 Geo. IIL c. 14. the penalty of tranſportation for ſeven 
C 
— oe uo ol 2 — 
Comics / in OPER WAITTHS. And a foriciture of five pounds to the 
firoying (or attempring to do) 22 fh in any river or other 
water within any incloſed ground being private property. Steal- 
ing hawks, in difobcdicnce to the rules by the ſtatute 
37 Edw. HE c.19. i ali fdony*. It is alfo faid?, that, if fwans 


* Cad. 6. 2. 18. * See ft. 22 & 23 Carl © 25: 
* 2 Ha. F. C. 32. Fat. 366. = 3 Inf. 98. 
* 1 Hawi. F. C. 9 HL F. C55. 7 Dak. Jufl. c. 156. 
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be lawfully marked, it is felony to ſteal them, though at large 
in a public river; and that it is likewiſe felony to ſteal them, 
though unmarked, if in any private river or pond: otherwiſe 
it is only a treſpaſs. But, of all valuable domeſtic animals, as 
horſes, and of all animals domrfae naturae, which ſerve for food, 
as ſwine, ſheep, poultry, and the like, larciny may be com- 
mitted ; and alſo of the fleſh of ſuch as are ferae naturae, when 
killed. As to thoſe animals, which do not ſerve for food, and 
which therefore the law holds to have no intrinfic value, as dogs 
of- all forts, and other creatures kept for whim and pleafure, 
though a man may have a baſe therein, and maintain a 
civil action for the loſs of them, yet they are not of ſuch eſti- 
CCC I Ton Rn Hondgy”.. 


NoTwITESTANDING however that no larciny can be com- 
mitted, unleſs there be ſome property in the thing taken, and an 
owner ; yet, if the owner be unknown, provided there be a pro- 
perty, it is larciny to ſteal it; and an indictment will lic, for the 
goods of a perſon unknown. In like manner as, among the 
Romans, the ex Hoftilia de furtis provided, that a proſecution 
for theft might be carried on without the intervention of the 
owner ©. This is the caſe of ſtealing a ſhrowd out of a grave; 
which is the property of thoſe, whoever they were, that buried 
the deceaſed : but ſtealing the corpſe itſelf, which has no owner, 
oboe as hint hos ies, anle fon 
of the be ſtolen with it. Very different from the 
law of the Franks, which ſeems to have reſpected both as equal 
offences; when it directed that a perſon, who had dug a corpſe 
out of the ground in order to ftrip it, ſhould be baniſhed from 
ſociety, and no one ſuffered to relieve his wants, till the rela- 
tions of the deceaſed conſented to his readmiſiion 


1 Hal. P. C. 511. 4 Gravin. J. 3. 5. 106. 

See Vol. II. pag. 393. © See Vol. II. pag. 429. 

» i Hal. PF. C. 512. f Monteſq. Sp. L. b. 30. ch. 19. 
© Bid. ; | 
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Havinc thus conſidered the general nature of ſimple lar- 
ciny, I come next to treat of .it's puniſhment. Theft, by the 
Jewiſh law, was only puniſhed with a pecuniary fine, and ſatis- 
faction to the party injured *. And in the civil law, till ſome 
very late conſtitutions, we never find the puniſhment capital. 
The laws of Draco at Athens puniſhed it with death: but his 
laws were faid to be written in blood ; and Solon afterwards 
changed the penalty to a pecuniary mulct. And fo the Attic laws 
in general continued; except that once, in a time of dearth, 
it was made capital to break into a garden, and ſteal figs : but 
this law, and the informers againſt the offence, grew ſo odious, 
that from them all malicious informers were ſtiled ſycophants ; 
a name, which we have much perverted from it's original mean- 
ing. From theſe examples, as well as the reaſon of the thing, 
many learned and ſcrupulous men have queſtioned the propriety, 
if not kwfulncſs, of inflicting capital puniſhment for fimple 
theft. And certainly the natural puniſhment for injuries to 
property ſeems to be the loſs of the offender's own property: 
which ought to be univerſally the caſe, were all men's fortunes 
equal. But as thoſe, who have no property themſelves, are ge- 
nerally the moſt ready to attack the property of others, .it has 
been found neceſſary inſtead of a pecuniary to ſubſtitute a cor- 
poral puniſhment : yet how far this corporal puniſhment ought 
to extend, is what has occaſioned the doubt. Sir Thomas Morel, 
and the marquis Beccaria ©, at the diſtance. of more than two 
ccaturics, have very ſenſibly propoſed that kind of corporal 


Es Ed. c. Ai. men pecunia furtum, baud morte, mulctauit; 
» Pem. LL. Artic. L 7. tit. 5. ze buten Deum, in nova lege clementiae qua 
i Ef cxim ad cizdicanda ar, pater imperat filiis, majorem indulſiſſe nobis in- 
acr fame 4d refracuends ſafficiexs : qaifpe xe- vici ſarviendi licentiam. Haec funt cur non 
gar fartum famplex tam ingens . ut Hkiere putem: quam vero fit abſurdum, atque 
capite debeat ple; ; megue Alle prena off tna, ctiam pernicieſum reipublicae, furem atque bo- 
= ab l cobibeat ces, gas zallam a micidam ex aequo puniri, nemo eft (opinor ) qui 
ae quacrend; d H. (Mori Utopia. eſciat. ( Ibid. 39.) 
. Gloſg. 1750. pay. 21.) — Dezigac, cur rep. pag. 42. 
* Moſaics, pzanguam indemens er offers, - ch. 22. 8 
| puniſh- 
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puniſhment, which approaches the neareſt to a pecuniary ſatis- 
faction ; ui. a temporary impriſonment, with an obligation to 
labour, firſt for the party robbed, and afterwards for the public, 
in works of the moſt flaviſh kind: in order to oblige the of- 
fender to repair, by his induſtry and diligence, the depredations 
he has committed upon private property and public order. But, 
all the remonſtrances of ſpeculative politicians 
and moraliſts, the puniſhment of theft ſtill continues, through- 
out the greateſt part of Europe, to be capital: and Puffendorf!, 
with fir Matthew Hale ®, are of opinion that this muſt 
always be referred to the prudence of the legiſlature ; who are 
to judge, ſay they, hen crimes are become ſo enormous as to 
require fuch reſtrictions *. Yet both theſe writers 
agree, that fuch puniſhment ſhould be cautiouſly inflicted, and 
never without the utmoſt neceffity. 


Ov antient Saxon laws puniſhed theft with death, 
if above the value of twel : but the criminal was per- 
mitted to redeem his life by a pecuniary ranſom; as, among their 
anceſtors the Germans, by a ſtated number of cattle *. But in 
the ninth year of Henry the firſt, this power of redemption was 
taken away, and all perſons guilty of larciny above the value of 
were directed to be ; which law continues 
in force to this day*. For though the inferior ſpecies of theft, 
or petit larciny, is only puniſhed by whipping at common law 1, 
may be extended to tranſportation 
for ſeven years, yet the puniſhment of grand larciny, or the 
ſtealing above the value of twelvepence, (which ſum was the 
ſtandard in the time of king Athelſtan, eight hundred years ago) 
is at common law regularly death. Which, confidering the great 
intermediate alteration in the price or denomination of money, 
is undoubtedly a very rigorous conſtitution ; and made fir Henry 
| Spelman (above a century ſince, when money was at twice it's 


1 L. of N. b. 8. c. 3. Tac. de mor. Germ. c. 12. 
21 Hal. F. C. 3. e 1 Hal. P. C. 12. z Inſt. 53. 


See pag. 9. 1 3 Inſt. 218. 8 
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preſent rate) completa, that while every thing elſe was riſen in 
it's nominal value, and become dearer, the life of man had con+ 
tinually grown cheaper”. It is true, that the mercy of juries 
will often make them ſtrain a point, and bring in larciny to be 
under the value of twelvepence, when it is really of much greater 
value : but this is a kind of pious perjury, and does not at all ex- 
euſe our common law in this reſpect from the imputation of ſe- 
verity, but rather ſtrongly confeſſes the charge. It is likewiſe 
true, that, by the merciful extenſions of the benefit of clergy 
by our modern ſtatute law, a perſon who commits a fimple lar- 
ciny to the value of thirteen pence or thirteen hundred pounds, 
though guilty of ⁊ capital offence; Hall be excuſed the pains of 
death : but this is only for the firſt offence. Andin many caſcs of 
fimple larcin the — of clergy is taken away by ſtatute* as 
from horſe — *; taking woollen cloth from off the tenters 7 clots, Pe 1 
or linen from the place of manufacture“; ſtealing ſheep or other ie. f, . git e. 

cattle ſpecified in the aQs*; thefts on navigable rivers above r 1 
value of forty ſhillings" ; plundering veſſels in diftreſs, or that ; >< » ue. Mt 
have ſuffered ſhipwreck *; ſtealing letters ſent by the poſt?; ce a 
alſo ſtealing deer, hares, and conics under the peculiar circum- . 3 - 
ſtances mentioned in the Waltham black act. Which additionat 7 e . 1 
ſeverity is owing to . ge u H 4 
in ſome of theſe inſtances; and, in others, to the difficulties A" fe, 7 $e4-7, peer 1 
men would otherwiſe lie under to preſerve thoſe goods, which 4 Ce fone — 1 
are ſo eaſily carried off. Upon which laſt principle the Roman 
law puniſhed more ſeverely than other thieves the. abigei, or. 
ſtealers of cattle*; tres Braman ee 
of perſons who were waſhing in the public baths* : both which 
conſtitutions ſeem to be borrowed from the laws of Athens ©. 
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And ſo too the antient Goths puniſhed with ſeverity 
thefts of cattle, or of corn that was reaped and left in the field: 
ſuch kind of property (which-no human induſtry can ſufficiently 
guard) being eſteemed under the peculiar cuſtody of ven 
ne for the offence W 


eee eee eie in Aal coke allthep 

of the former, but is accompanied with one of, or both, 3 
gravations of a taking from one's houſe or perſon. Firſt therefore 
N ee eu ene — 232 * the perſon. 


70 © Lanein u. en the 1 d in Gama (men cho con- 
——— the preceding chapter) to have a 
higher degree of guilt than fimple larciny, Vet in not at all diſ- 
tinguifhed from the other at common law *:* unleſs where it is 
accompanied with the circumſtance of breaking the houſe by 
night; and then we have: ſeen that: it falls under another de- 
. ſcription, uiz. that of burglary. But now by ſeveral acts of 
| parliament (the hiſtory of which is very ingeniouſly deduced by 
a learned modern writer, who hath ſhewn them to have gra- 
dually ariſen from our improvements in trade and opulence) the 
benefit of clergy is taken from larcinies committed in an houſe 
in almoſt every inſtance*. The multiplicity of which acts are 
apt to create ſome confuſion ; but upon comparing them dili- 
' gently. we may collect, that the benefit of clergy is denied upon 
the following domeſtic aggravations of larciny ; - viz. 1. In all 
Larcinies above the value of twelvepence, from a church, or 
from a dwelling-houſe, or booth, any perſon being therein. 
2. In all larcinies to the value of 5 5. committed by breaking 
the dwelling-houſe, though no perſon be therein. 3. In all 
larcinies to the value of 40s. from a dwelling-houſe, or it's 
outhouſes, without JPY in, and whether any perſon be 


4 Stiernh. 4, jure Goth, J. 3. c.5 get. 23zHen.VIIL, c:1. 25 Hen. VIII. 


| © See pag. 223. | c. 3. 1 Edw. VI. c. 12. 5 & 6 Edw. VL 
f 1 Hawk. P. C. 98. c. 9. 39 Eliz. c. 45. 3& 4W. & M. c. 9. 
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therein or no. 4. In all larcinies to the value of 5 f. from any 
ſhop, warchouſe*, coachhouſe, or ſtable ; whether the ſame be 
broken open or not, and whether any perſon be therein or no. 
In all theſe caſes, whether happening by day or by night, the 
benefit of clergy is taken away from the offenders. ae 


2. Laxciny from the perſon is either by privately Realing ; 
or by open and violent affault, which is uſually called robbery. 


Tux offence of privately ſtealing from a man's perſon, as by 
picking his pocket or the like, without his knowlege, was de- 
barred of the benefit of clergy, ſo early as by the ſtatute 8 Eliz. 
c. 14. But then it muſt be ſuch a lareiny, as ſtands in need of 
the benefit of clergy, viz. of above the value of twelvepence ; 
elſe the offender ſhall not have judgment of death. For the 
ſtatute creates no new offence; but only takes away the benefit of 
_ clergy, which was a matter of grace, and leaves the thief to the 
regular judgment of the antient law *. This ſeverity (for a moſt 
ſevere law it certainly is) ſeems to be owing to the eaſe with 
which ſuch offences are committed, and the difficulty of guard- 
ing againſt them: beſides that this is an infringement of pro- 
perty, in the manual occupation or corporal poſſeſſion of the 
owner, which was an offence even in a ſtate of nature. And 
therefore the ſaccularii, or cutpurſes, were more ſeverely puniſh- N 
ed than common thieves by the Roman and Athenian laws. | \ 


Oren and violent larciny from the perſon, or robbery, the *" 

rapma of the civilians, is the felonious and forcible taking, from 
the perſon of another, of goods or money to any value, by putting 
him in fear. 1. There muſt be a taking, otherwiſe it is no 
robbery. A mere attempt to rob was indeed held to he felony, 
ſo late as Henry the fourth's'time : but afterwards it was taken * Ae, . 7 6. 
to be only a miſdemeſnor, and puniſhable with fine and impriſon- 4 7 Ay 

See Foſter. 78, 79. Barr. 379. = 1 Hawk. P. C. gs. 

* 1 Hawk. P. C. 98. 


* 1 Hal. P. C. 532. 
 Ff. 47-11. 2. Pott. Antiqu. I. 1. c. 26. | 
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meat ; till the ſtatute 7 Geo. II. c. 21. which makes it a felony 


tranſportable for ſeven years. If the thief, having once taken a 
parſe, returns it, ſtill it is a robbery : and fo it is whether the 
taking be ftriftly from the perſon of another, or in his preſtnce 
only ; as where a robber by menaces and violence puts a man in 
fear, and drives away his ſheep or his cattle before his face“. 
2. Lis eie of whis value the thing taken is: a penny as 
well as a thus forcibly extorted, makes a robbery?. 3. Laſt- 
ly, the taking muſt be by force, or a previous putting in fear ; 
which makes the violation of the perſon more . atrocious than 
privatcly ſtealing. For, according, to the maxim of the civil law?, 
<< qui vi rum, fur improbior effe uidetur. This previous putting 


in fear is the criterion that diſtinguiſhes robbery from other lar- 


cinies. For if one privately ſteals fixpence from the perſon of 
another, and afterwards: keeps it by putting him in fear, this is 
no robbery, for the fear is ſubſequent : neither is it capital, 
as provatcly ſtraling, being under the value of twelvepence. Yet 
this putting in fear docs not imply, that any great degree of ter- 
ror or affright in the party robbed is neceſſary to conſtitute a 
robbery: it is ſufficient that ſo much force, or threatening by 


word or geſture, be uſed, as might create an apprehenſion of 


danger, or oblige a man to part with his property without or 
againſt. his conſent *. Thus, if a man be knocked down without 
previous warning, and ftripped of his property while ſenſeleſs, 
though ſtrictly he cannot be faid to be put in fear, yet this is 
undoubtedly a robbery. Or, if a perſon with a ſword drawn 
begs an alms, and I give it him through miſtruſt and apprehen- 
fion of violence, this is a felonious robbery *. So if, under a 
pretence of ſale, a man forcibly extorts money from another, nei- 
ther ſhall this fubterfuge avail him. But it is doubted*, whether 
the forcing a higler, or other chapman, to ſell his wares, and 
giving him the full value of them, amounts to ſo heinous a 


crime as robbery. 


* '2 Hal. P. C. 533. Foſt. 128. 

r 1 Hawk. P. C. y. 1 Hawk. P. C. 96. 

1 FH 4. 2. 14. 4.12. Lid. 97. 
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Tuts ee of lecdey in debarred of the banal of -cleagy 
by ſtatute 23 Hen. VIII. c. 1. and other ſubſequent ſtatutes ; not 
indeed in general, but only when committed in or near the king's 
highway. A robbery therefore in a diſtant field, or footpath, 
was not puniſhed with death; but was open to the benefit of 
clergy, till the ſtatute 38 4 W. & N. c. 9. which takes away 
clergy from robbery whereſoever committed. 


II. Mariciovs miſchief, or damage, ;2-the- ant eri of 
injury to private property, which the law confiders as a public 
crime. This is ſuch as is done, not anime furard;, or with an 
intent of. gaining by another's loſs ; which is ſome, though a 
weak, excuſe : but cither out of a ſpirit of wanton cruclty, or 
black and diabolical revenge. In which it bears a near relation 
to the crime of arſon ; for as that affects the habitation, ſo this 
does the other property, of individuals. And therefore any da- 
mage ariſing from this miſchievous diſpoſition, though only a 
treſpaſs at common law, is now by a multitude of ſtatutes made 
penal in the higheſt degree. Of theſe I ſhall extract the con- 
tents in order of time. 


An p, firſt, by ſtatute 22 Hen. VIII. c. 11. perverſely and 
maliciouſly to cut down or deſtroy the powdike, in the fens of 
Norfolk and Ely, is felony. By ſtatute 43 Eliz. c. 13. (for pre- 
venting rapine on the northern borders) to burn any barn or ſtack 
of corn or grain; or to prey, or make ſpoil, of the perſons or 
goods of the ſubject upon deadly feud, in the four northern 
counties of Northumberland, Weſtmorland, Cumberland, and 
Durham ; or to give or take any money or contribution, there 
called blackmail, to ſecure ſuch goods from rapine ; is felony 
without benefit of clergy. By ſtatute 22 & 23 Car. II. c.7. to 
burn any ricks or ſtacks of corn, hay, or grain, barns, houſes, 
buildings, or kilns; or maliciouily, unlawfully, and willingly to 
kill * horſes, ſheep, or other cattle, in the night time, is * 
» 1 Hal. F. C. 335. 
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lony ; but the offender may make his election to be tranſported 


for ſeven years: and to maim or hurt ſuch cattle i is a treſpaſs, 


for which treble damages ſhall be recovered. By ſtatute 1 Ann. 
ſt. 2. c. g. captains and mariners belonging to ſhips, and 

ing the ſame, to the prejudice of the owners, (and by 4 Geo. I. 
c. 12. to the prejudice of inſurers alſo) are | guilty of felony 
without benefit of clergy. And by ſtatute 12 Ann. c. 18. ma- 
king any hole in a ſhip in diſtreſs, or ſtealing her pumps, or 
wilfully doing any thing tending to the immediate loſs of ſuch 


hip, is felony without benefit of clergy. By ſtatute 1 Geo. I, 


c. 48. maliciouſly to ſet on fire any underwood, wood, or cop- 
Pice, is made ſingle felony. By ſtatute 6 Geo. I. c. 23. the wil- 


ful and malicious tearing, cutting, ſpoiling, burning, or defacing 


of the garments or cloaths of any perſon paſſing in the ſtreets 
or — is felony. This was occaſioned by the inſolence 
of certain weavers and others; who, upon the introduction of 
ſome Indian faſhions prejudicial to their own manufactures, made 


it their practice to caſt agua fortis in the (ſtreets upon ſuch as 


wore them. By ſtatute 9 Geo. I. c. 22. commonly called the 
Waltham black act, occafioned by the devaſtations committed in 
Epping foreſt, near Waltham in Eſſex, by perſons in diſguiſe or 
with their faces blacked ; (who ſeem to have reſembled the Ro- 
berdſmen, or followers of Robert Hood, that in the reign of 
Richard the firſt committed great outrages on the borders of 
England and Scotland ;) by this black act, I ſay, which has in 
part been mentioned under the ſeveral heads of riots, mayhem, 
and larciny, it is farther enacted, that unlawfully and maliciouſly 
to ſet fire to any houſe, barn, or outhouſe, or to any hovel, cock, 
mow, or ſtack of corn, ſtraw, hay, or wood; or to break down 


the head of any fiſhpond, whereby the fiſh ſhall be loſt; or to 


kill, maim, or wound any cattle; or to cut down, or deſtroy, 
any trees planted in an avenue, or growing in a garden, orchard, 
or plantation, for ornament, ſhelter, or profit; all theſe mali- 
cious acts are felonies without benefit of clergy : and the hun- 
dred ſhall be chargeable for the-damages, unleſs the offender be 


* z Inſt. 197, 
| | con- 
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convicted. In like manner by the Roman law to cut down trees, 
and eſpecially vines, was puniſhed in the ſame degree as robbe- 
ry?. By ſtatutes 6 Geo. II. c. 37. and 10 Geo. II. c. 32. it is 
alſo made felony without the benefit of clergy, maliciouſly to 
cut down any river or ſea bank, whereby lands may be over- 
flowed; or to cut any hop-binds growing in a plantation of 
hops, or wilfully and maliciouſly to ſet fire*to any mine or delph 
of coal. By ſtatute 28 Geo. II. c. 19. to ſet fire to any goſs, 
furze, or fern, growing in any foreſt or chaſe, is ſubject to a 
fine of five pounds. And by ſtatute 6 Geo. III. c. 36 & 48. 
wilfully to ſpoil or deſtroy any timber or other trees, roots, 
ſhrubs, or plants, is for the two firſt offences liable to pecuniary 

ties; and for the third if in the day time, and even for 
the firſt if at night, the offender ſhall be guilty of felony, and 
liable to tranſportation for ſeven years. And theſe are the 
puniſhments of malicious miſchief. 


III. FoRGERY, or the crimen falſi, is an offence, which HEL. zA e. 
was puniſhed by the civil law with deportation or baniſhment, An e, #5. Gear. 15+ 
and ſometimes. with death *. It may with us be defined (at com- A :A 2 + 4 2 
mon law) to be, (the fraudulent making or alteration of a wri- , . _— —— 


« ting to the prejudice of another man's right: for which the 
offender may ſuffer fine, impriſonment, and pillory. And alſo 
by a variety of ſtatutes, a more ſevere puniſhment is inflicted on 
the offender in many particular caſes, which are ſo multiplied 
of late as almoſt to become general. I ſhall mention the prin- 
cipal inſtances. | | 


By ſtatute 5 Eliz. c. 14. to forge or make, or knowingly to 
publiſh or give in evidence, any forged deed, court roll, or will, 
with intent to affect the right of real property, either freehold 
or copyhold, is puniſhed by a forfeiture to the party grieved of 
double coſts and damages ; by ſtanding in the pillory, and having 

both his ears cut off, and his noſtrils flit, and ſeared ; by forfeiture 

to the crown of the profits of his lands, and by perpetual impri- 
Hf. 47. 7. 2. 8 Inst. 4.18. 7. 
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ſonment. For any forgery relating to a term of years, or an- 
nuity, bond, obligation, acquittance, releaſe, or | diſcharge of 
any debt or demand of any perſonal chattels, the ſame forfeiture 
is given to the party grieved ; and on the offender is inflicted the 
pillory, loſs of one of his cars, and half a year's impriſonment : 
the ſecond offence in both cafes being felony without benefit of 
; x - 


Bes1DEs this general act, a multitude of others, fince the 
revolution, (when paper credit was firſt eſtabliſhed) have inflicted 
capital puniſhment on the forging or altering of bank bills or notes, 
or other ſecurities*; of bills of credit iſſued from the exchequer*; 
of ſouth ſea bonds, &c*; of lottery orders; of army or navy 
debentures ; of Eaſt India bonds ; of writings under ſeal of 
the London, or royal exchange, affurance®*; of a letter of attor- 
ney or other power to receive or transfer ſtock or annuities, or 
for the perſonating a proprietor thereof, to receive or transfer ſuch 


| annuities, ſtock, or dividends®: to which may be added, though 


not ſtrĩctly reducible to this head, the counterfeiting of mediter- 
rancan paſſes, under the hands of the lords of the admiralty, to 
protect one from the piratical ſtates of Barbary ; the forging or 
imitating any ſtamps to defraud the ſtamp office“; and the for- 
ging any marriage regiſter or licence: all which are by diſtin 
acts of parliament made felonies without benefit of clergy. And 
by ſtatute 31 Geo. II. c. 32. forging or counterfeiting any ſtamp 
or mark to denote the ſtandard of gold and filver plate, and cer- 
tain other offences of the like tendency, are made felony, but 
not without benefit of clergy. 


Stat. 7&8 W. III. c. 31. 8 & W. III. Stat. 5 Geo, I. c. 14. 9 Geo. I. c. 5. 
c. 20. 11 Geo. I. c. 9. 12 Geo. I. c. 32, Stat. 12 Geo. I. c. 32. 


15 Geo. II. c. 3. | © Stat. 6 Geo. I. c. 18. : 
» See the ſeveral acts for iſluing them. Stat. 8 Geo. I. c. 26. 9 Geo. I. c. 12. 


© Stat. 9 Ann. £.21. 6 Geo. I. c. 4. & Stat. 4 Geo. II. c. 18. 
11. 12 Geo. I. c. 32. S8Bee the ſeveral ſtamp acts. 
See the ſeveral acts for the lotteries, Stat. 26 Geo. II. c. 33 


THERE 
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THERE are alſo two other general laws, with regard to for- 
gery ; the one 2 Geo. II. c. 35. whereby the firſt offence in 
forging or publiſhing any forged deed, will, writing obligatory, 
bill of exchange, promiſſory note, indorſement or aſſignment 
thereof, or any acquittance or receipt for money or goods, with 
intention to defraud any perſon, is made felony without benefit 
of clergy. And by ſtatute 7 Geo. II. c. 22. it is equally penal to 
or utter a counterfeit acceptance of a bill of exchange, or 
the number of any accountable receipt for any note, bill, or any 
other ſecurity for money; or any warrant or order for the pay- 
ment of money, or delivery of goods. So that, I believe, through 
the number of theſe general and ſpecial proviſions, there is now 
hardly a caſe poſũble to be conceived, wherein forgery, that 
tends to defraud, whether in the name of a real or fictitious 
perſon , is not made a capital crime. 35 1 


THESE are the principal infringements of the rights of 
property; which were the laſt ſpecies of offences againſt indi- 
viduals or private ſubjects, which the method of our diſtribu- 
tion has led us to confider. We have before examined the na- 
ture of all offences againſt the public, or commonwealth ; againſt 
the king or ſupreme magiſtrate, the father and protector of that 
community; againſt the univerſal law of all civilized nations; 
together with ſome of the more atrocious offences, of publicly 
pernicious conſequence, againſt God and his holy religion. And 
theſe ſeveral heads comprehend the whole circle of crimes and 
miſdemeſnors, with the punifhment annexed to each, that are 
cognizable by the laws of England. | | 


= Fcft. 116, &c. 
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"CHAPTER THE EIGHTEENTH. 


Or THz MEANS OT PREVENTING orrtxcts. 


E are now arrived at the fifth general branch or head, 

under which I propoſed to conſider the ſubject of this 
book of our commentaries ; viz. the means of preventing the 
commiſſion of crimes and miſdemeſnors. And really it is an 
honour, - and almoſt a fingular one, to our Engliſh laws, that 
they furniſh a title of this fort : fince preventive juſtice is upon 
every principle, of reaſon, of 88 and of ſound policy, 
preferable in all reſpects to puniſbing -juſtice*; the execution of 
which, though neceſſary, and in it's conſequences a ſpecies of 
mercy to the commonwealth, is always attended with many harſh 
and . AR circumſtances. 


Tris — juſtice conſiſts in obliging thoſe perſons, 
whom there is probable ground to ſuſpect of - . miſbehaviour, 
to ſtipulate with and to give full aſſurance to the pubhc, that 
ſuch offence as is apprehended ſhall not happen; by finding 
pledges or ſecurities for keeping the peace, or for their good 
behaviour. This requiſition of ſureties has been ſeveral times 
mentioned before, as part of the penalty inflicted upon ſuch as 
have been guilty of certain groſs miſdemeſnors : but there alſo 
it muſt be underſtood rather as a caution againſt the repetition 


of the offence, than any immediate pain or puniſhment. And 
1 


Neur. ch. 41. 
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indeed, if we conſider all human puniſhments in a large and 
extended view, we ſhall find them all rather calculated to pre- 
vent future crimes, than to expiate the paſt: ſince, as was ob- 
ſerved in a former chapter, all puniſhments inflicted by tempo- 
ral laws may be claſſed under three heads; ſuch as tend to the 
amendment of the offender himſelf, or to deprive him of any 
power to do future miſchief, or to deter others by his example : 
all of which conduce to one and the ſame end, of preventing 
future crimes, whether that be effected by amendment, diſabi- 
Kty, or example. But the caution, which we ſpeak of at pre- 
ſent, is ſuch as is intended merely for prevention, without any 
crime actually committed by the party, but ariſing only from a 
probable ſuſpicion, that ſome crime is intended or likely to hap- 
pen ; and conſequently it is not meant as any degree of puniſh- 
ment, unleſs perhaps for a man's imprudence in giving juſt 


By the Saxon conſtitution theſe ſureties were always at hand, 
by means of king Alfred's wiſe inſtitution of decennaries or 
frankpledges; wherein, as has more than once been obſerved ©, 
the whole neighbourhood or tithing of freemen were mutually 
pledges for each others good behaviour. But, this great and ge- 
neral ſecurity being now fallen into diſuſe and neglected, there 
hath ſucceeded to it the method of making ſuſpected perſons 
ſind particular and ſpecial ſecurities for their future conduct: of 
which we find mention in the laws of king Edward the con- 
feffor*; © tradat fidejuſſores de pace et legalitate tuenda.” Let us 
therefore confider, firſt, what this ſecurity is; next, who may 
take or demand it; and, laſtly, how it may be diſcharged. 


1. Tu 1s ſccurity conſiſts in being bound, with one or more 


ſureties, in a recognizance or obligation to the king, entered on 


record, and taken in ſome court or by ſome judicial officer ; 
whereby the partics acknowlege themſelves to be indebted to the 
crown 1n the ſum required; (for inſtance 100 J.) with condition 


Ser pag. 11. © See Vol. I. pag. 113. 4 cap. #8. 
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to be vi and of none effect, if the party fall appear in court 
on ſuch a day, and in the mean time ſlaall kerp the peace : either 
generally, towards the king, and all his licge people ; or parti- 
cularly alfo, with regard to the perſon who craves the fectrity. 
Or, if it be for the good behaviour, then on condition that he 
ſhall demcan and bchave him well, (or be of good behaviour) 
cither generally or ſpecialhy, for the time therein limited, as for 
one OC more Fears, or for life. This recognizance, if taken by 
a juſtice of the peace, muſt be certified to the next ſeſſions, in 
purſuance of the ſtatute 3 Hen. VII. C. 1. and if the condition of 
ſuch recognzzance be broken, by any breach of the peace in the 
one caſc, or any miſbchaviour in the other, the recogmzance 
becomes forfcited or abſolutc ; and, being efrecated or cxtraficd 
(taken out from among the other records) and fent up to the 
excheguer, the party and his farctics, having now become the 
king's abſolute debtors, arc facd for the ſeveral forms in which 
they arc rcipotitvely bound. 


: 3 by virtue of their commiſſion, 
or thaſe who arc cx officio conſervators of the peace, as was men- 
tioned in a former volume , may demand ſuch ſecurity according 
to their own diſcretion : or it may be granted at the requeſt of 
any ſubject, upon duc cauſe ſhewn, provided ſuch demandant be 
under the king's pratefition; for which reaſon it hath been for- 
mcrly doubted, whether Jews, Pagans, or perſons convicted of 
2 frame, were intitled thereto *. Or, if the juſtice is averſe 
to act, it may be granted by a mandatory writ, called a fapph- 
cavit, iſuing ont of the court of king's bench or chancery; 
which will compel the juſtice to act, as a miniſterial and not as 
a judicial officer : and he muſt make a return to ſuch writ, 
ſpecifying his compliance, under his hand and fcal*. But this 

— icati 


writ is uſcd : for, » Ra is made to the ſupe- 
— þ ae ae EIT, And indeed a peer or 
© Sce Vol. L pag. 350. | - £8 F. NI 88. 2. W-. 202 
f xz Hamk. F. C. 126. | 


peereſs 
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cannot be bound over in any other place, than the courts 


of king's bench or chancery: though a juſtice of the peace has 


power to require ſureties of any other perſon, beang compas 
mentis and under the degree of nobility, whether he be a fellow 
juſtice or other magiſtrate, or whether he be merely 2 pri 
man. Wives may demand it againſt their huſbands ; or haf- 
bands, if neceſſary, againft their wives j. But feme-coverts, 
and infants under age, ought to find ſecurity by their fracads 
only, and not to be bound themſclves : for they arc incapable 
of cngaging themſclves to anfwer any debt ; which, as we ob- 
ſerved, is the nature of theſe recognizances or acknowlegements. 


3- A RECOGNIZANCE may be diſcharged, cither by the de- 
miſe of the king, to whom the recagnizance is made ; or by the 
death of the principal party bound thereby, if not before for- 
feited ; or by order of the court to which ſuch recognize as 
certified by the juſtices (as the quarter ſeſſions, aſſiſes, or king's 
bench) if they ſee fufficicnt cauſe : or if he at whoſe requeſt at 
was granted, if granted upon a private account, will releaſe at, 
or docs not make his appearance to pray that it may be con- 
tinucd *. | 


Tu us far what has been faid is applicable to both ſpecics of 
recognizances, for the peace, and for the good behawonr ; de 
pace, et legaltate, tuenda, 2s expreficd in the laws of king Ed- 
ward. But as theſe two ſpecics of ſecurities are in fome reipectz 
different, eſpecially as to the cauſe of granting, or the means of 
forfeiting them; I ſhall now confider them ſeparately = and farft, 
ſhall ſhew for what cauſc ſuch a recognizance, with ſurctirs for 
the peace, is grantable ; and then, how it may be forfeited. 


1. Ax juſtice of the peace may, cx, officio, hind: all tho 
to keep the peace, who in his preſence make any affray ; or 
threaten to kill or beat another ; or contend together with hot 

> 1 Hawk. F. C. 127. : 1 Hawk. P. C. 129. 


1 2 Stra. 1207. 
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and angry words; or go about with unuſual or atten- 
dance, to the terror of the people ; and all ſuch as he knows to 
be common barretors; and ſuch as are brought before him by 
the conſtable for a breach of the peace in his preſence 3 and all 
ſuch perſons, as, having been before. bound to the peace, have 
broken it and-forfeited their recognizances*. Alſo, wherever any 
private man hath juſt cauſe to fear, that another will burn his 
houſe, or do him a corporal injury, by killing, impriſoning, or 
beating him; or that he will procure others ſo to do; he may 
demand ſurety of the peace againft ſuch perſon : and every juſtice 
of the peace is bound to grant it,. if he who demands it will 
make oath, that he is actually under fear of death or bodily harm; 
and will ſhew that he has juſt cauſe to be ſo, by reaſon of the 
other's menaces, attempts, or having lain in wait for him ; and 
will alſo farther ſwear, that he does not require ſuch ſurety out 
of malice or for mere vexation '. This is called fwearing the 
peace againſt another: and, if the party does not find ſuch ſure- 
eee eee e e eee eee 
en e gg A aca de | 


2. Sven recognizance for keeping the peace, when given, 
may be forfeited by any actual violence, or even an affault, or 
menace, to the perſon of him who demanded it, if it be a ſpe- 


cial- recognizance : or, if the recognizance be general, by any 
unlawful action whatſoever, that either is or tends to a breach 


of the peace; or, more particularly, by any one of the many 


ſpecies of offences which were mentioned as crimes againft the 
public peace in the eleventh chapter of this book; or, by any 
private violence committed againſt any of his majeſty's ſubjects. 
But. a bare treſpaſs upon the lands or goods of another, which is 
a ground for a civil ae action, unleſs accompanied with a wilful 
breach of the peace, is no forfeiture of the recognizance *. 

Neither are mere r words, as calling a man knave or 
Liar, any breach of the peace, ſo as to forfeit one's recognizance 


* 1 Hawk. P. C. 126. „1. 128. 
t Bid. 127. Bid. 131. 


(being 
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looked upon to be merely the effect of heat and paſſion ) 
walefs they amount to a challenge to fight *. 


Tat other ſpecies of reco enizance, with ſureties, is for the 
gud abearaxce, or good — This includes ſecurity for 
the peace, and ſomewhat more: we will therefore examine it 
in the n manner as the other. 


1. FizsT then, the juſtices are empowered by the ſtatute 
234 Edw. III. c. 1. to bind over to the good behaviour towards 
the king and his people, all them that be not of good fame, 
wherever they be found ; to the intent that the people be not 
troubled nor endamaged, nor the peace diminiſhed, nor mer- 
chants and others, paſſing by the highways of the realm, be 
diſturbed nor put in the peril which may happen by ſuch of- 
fenders. Under the general words of this expreſſion, that be not 
cf goud fame, it is holden that a man may be bound to his good 
bchawzous for cauſes of fcandal, contra bonos mores, as well as 
contra pace ; 25, for haunting bawdy houſes with women of bad 
fame; or for kceping ſuch women in his own houſe; or for words 
tcndang to ſcandalize the government, or in abuſe of the officers 
_ of juſtice, eſpecially in the execution of their office. Thus alſo 
2 juſtice may bind over all night-walkers ; eaves-droppers; 
fach 25 keep ſuſpicious company, or are reported to be pilferers 
or robbers ; ſuch as fleep in the day, and wake on the night; 
common drunkards ; whoremaſters ; the putative fathers of baſ- 
tards ; cheats; idle vagabonds ; and other perſons, whoſe miſ- 
behaviour may reaſonably bring them within the general words 
of the ftatute, as perſons not of good fame: an expreſſion, it 
muſt be owned, of fo great a latitude, as leaves much to be de- 
termaned by the diſcretion of the magiſtrate himſelf. But, if he 1 
commits 2 man for want of ſureties, he muſt expreſs the cauſe 
thereof with convenicat certainty ; and take care that ſuch cauſe | 
be 2 good onc*. 


® 2 Hank F. C. 230. Bid. 132. 
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2. A RECOGNIZANCE for the good behaviour may be for- 
feited by all the fame means, as one for the ſecurity of the peace 
may be; and alfo by ſome others. As, by going armed with 
unuſual attendance, to the terror of the people; by ſpeaking words 
tending to ſedition ; or, by committing any of thoſe acts of miſ- 
behaviour, which the was intended to prevent. 
But not by barely giving freſh cauſe of ſuſpicion of that which 
perhaps may never actually happen *: for, though it is juſt to 
compel ſuſpected perſons to give ſecurity to the public againſt 
miſbehaviour that is a z yet it would be hard, upon 
fuch without the proof of any actual crime, to puniſh 
. b 


4 \ Hawk, F. C. 133. 
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CHAPTER "THE NINETEENTH. 


Os COURTS os a CRIMINAL JURISDICTION. 


HE fixth, and laſt, object of our enquiries will be the 
method of inflicting thoſe puniſhments, which the law has 
annexed to particular offences; and which I have conſtantly 
ſubjoined to the deſcription of the crime itſelf. In the diſcuffion 
of which I ſhall purſue much the ſame general method; that I 
followed in the preceding book, with regard to the redreſs of 
civil injuries: by, firſt, pointing out the ſeveral courts of cri- 
minal juriſdiction, wherein offenders may be proſecuted to pu- 
niſhment; and by, ſecondly, deducing down in their natural 
order, and explaining, the ſeveral proceedings therein 


FixsT then, in reckoning up the ſeveral courts of criminal 
juriſdiction, I ſhall, as in the former caſe, begin with an account 
of ſuch, as are of a public and general juriſdiction throughout 
the whole realm; and, afterwards, proceed to ſuch, as are only 


of a private and ſpecial juriſdiction, and confined to ſome oy 
ticular parts of the kingdom. 


I. In our enquiries into the criminal courts of public and | 
general Juriſdiction, I muſt in one reſpect purſue a different or- = 
der from that in which I conſidered the civil tribunals. For 1 
chere, as the ſeveral courts had a gradual ſubordination to each 2 

other, | 
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other, the ſuperior correcting and reforming the errors of the 
inferior, I thought it beſt to begin with the loweſt, and fo aſ- 

cend gradually to the courts of appeal, or thoſe of the moſt ex- 
tenſive powers. But as it is contrary to the genius and ſpirit of 
the law of England, to ſuffer any man to be tried twice for the 
ſame offence in a criminal way, eſpecially if acquitted upon the 
firſt trial; therefore theſe criminal courts may be faid to be all 
independent of each other: at leaſt fo far, as that the ſentence 
of the loweſt of them can never be controlled or reverſed by 
the higheſt juriſdiction in the kingdom, unleſs for error in mat- 
ter of law, apparent upon the face of the record ; though ſome- 
times cauſes may be removed from one to the other before trial. 
And therefore as, in theſe courts of criminal cognizance, there 
is not the ſame chain and dependence as in the others, I ſhall 
rank them . to their dignity, and begin with the higheſt 
of all; viz. 


. Tux high court of parliament; which is the ſupreme court 
in the kingdom, not only for the making, but alſo for the execu- 
tion, of laws; by the trial of great and enormous offenders, 
whether lords or commoners, in the method of parliamentary 
un t. As for acts of parliament to attaint particular 
perſons of treaſon or felony, or to inflit pains and penalties, 
beyond or contrary to the common law, to ſerve. a ſpecial pur- 
poſe, I ſpeak not of them; being to all intents and purpoſes 
new laws, made Pro re nata, and by no means an execution of 
ſuch as are already in being. But an impeachment before the 
lords by the commons of Great Britain, in parliament, is a pro- 
ſecution of the already known and eſtabliſhed law, and has been 
frequently put in practice; being a preſentment to the moſt high 
and ſupreme court of criminal juriſdiction by the moſt ſolemn 
grand inqueſt of the whole kingdom. A commoner cannot 
however be impeached before the lords for any capital offence, 


* 1 Hal. P. C. * 150, 


but 
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but only for high miſdemeſnors“: a peer may be impeached 
for any crime. And they uſually (in caſe of an impeachment 
of a peer for treaſon) addreſs the crown to appoint a lord high 
ſteward, for the greater dignity and regularity of their pro- 
ceedings ; which high ſteward was formerly elected by the peers 
themſelves, though he was generally commiſſioned by the king“; 
but it hath of late years been ſtrenuouſly maintained *, that the 
appointment of .an high ſteward in ſuch caſes is not indiſpen- 
ſably neceſſary, but that the houſe may proceed without one. 
The articles of impeachment are a kind of bills of indictment, 
found by the houſe of commons, and afterwards tried by the 
lords; who are in caſes of miſdemeſnors conſidered not only as 
their own peers, but as the peers of the whole nation. This is 
2 cuſtom derived to us from the conſtitution of the antient Ger- 
mans; who in their great councils ſometimes tried capital accu- 
ſatons relating to the public: . cet apud concilium accuſare quo- 


que, ef diſcrimen capitis intendere. And it has a peculiar pro- 


priety in the Engliſh conſtitution ; which has much improved 
upon the antient model imported hither from the continent. 


b When, in 4 Edw. III. the king de 
manded the earls, barons, and peers, to give 
judgment againſt Simon de Bereford, who 
had been a notorious accomplice in the trea- 
ſons of Roger earl of Mortimer, they came 
before the king in parliament, and ſaid all 
with one voice, that the ſaid Simon was not 
their peer; and therefore they were not 
bound to judge him as a peer of the land. 
And when afterwards, in the ſame parlia- 
ment, they were prevailed upon, in reſpect 


of the notoriety and heinouſneſs of his 


crime3, to receive the charge and to give 
judgment againſt him, the following proteſt 
and proviſo was entered on the parliament- 
roll.“ And it is afſented and accorded by 
* our lord the king, and all the great men, 
in full parliament, that albeit the peers, 
as judges of the parliament, have taken 


upon them in the preſence of our lord the 


Vor. IV. 


* king to make and render the ſaid judg- 
% ment ; yet the peers who now are, or 


&* ſhall be in time to come, be not bound or 


charged to render judgment upon others 
« than peers; nor that the peers of the land 
% have power to do this, but thereof ought 
t ever to be diſcharged and acquitted : and 
te that the aforeſaid judgment now rendered 
ebe not drawn to example or conſequence 
© in time to come, whereby the ſaid peers 
© may be charged hereafter to judge others 
tec than their peers, contrary to the laws of 
te the land, if the like caſe happen, which 
“ God forbid.” (Not. Parl. 4 Edv. III. 
n. 2 C 6. 2 Brad. Hiſt. 190. Selden, ju- 
dic, in parl. ch, 1.) 

© 1 Hal. P. C. 350. 

4 Lords Journ. 12 May 1679. Com. 
Journ. 15 May 1679. Foſt. 142, &c. 

© Tacit. de mor. Germ. 12. | 
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For, — e eee 
2 to be moſt carefully avoided, yet it may hap- 
pen that a ſubject, intruſted with the adminiſtration of public 
2 ee right of th propl, and be gle 

* the ordinary magiſtrate either dares not or 
cannot — — the repreſentatives of the people, 
or houſe of commons, cannot properly judge ; becauſe their con- 
ſtituents are the parties injured : and can therefore only impeach. 
But before what court ſhall this impeachment be tried? Not be- 
the authority of ſo powerful an accuſer. Reaſon therefore will 
the people, muſt bring it's charge before the other branch, 
which confiſts of the nobility, who. have neither the ſame in- 
tereſts, nor the ſame paſſions as popular afſemblics*. This is a 
vaſt ſuperĩorĩty, which the conſtitution. of this iſland enjoys, 
were at the fame time both judges and accuſers. It is proper 
that the nobility ſhould judge, to-inſure juſtice: to the accuſed; 
as it is proper that the people ſhould accuſe, to inſure juſtice 
to che commonwealth. And therefore, among other extraor- 
dinary circumſtances attending the authority of this court, 
there is one of a very fingular nature, which. was. infiſted on 
by the houſe of commons in the caſe of the earl of Danby in 
the reign of Charles II *; and is now enacted by ftatute 12 & 
13 W. III. c. 2. that no pardon under the great ſeal ſhall be 
NAS e 


in parliament 


2. Tx E court of the lord high fleward. of Great Britain® is 
= coutenſttated for the tal.of poere, indicted for- treaſon or 
felony, or for miſprifion of either. The office of this great 
magiſtrate is very antient ; and was formerly hereditary, or at 


* See Vol. L pag. 269. | 1 See chap. 31. 
© Montciq. Sp. L. zi. 6. * 4 Inft. 58. 2 Hawk. P. C. 5. 421. 


Com. Journ. 5 May 1679. 3 1 Bulftr. 198. leaſt 


Ch. 19. WroNGs. 24 


lcaſt held for life, or dum bene ſe geſſerit but now it ĩs uſually, 
and hath been for many centuries paſt ®, granted Sro Bur wr DICE 


When fach an indiment is therefore found by 2 grand jury of 
frecholders in the king's bench, or at the aſſiſes before the juſ- 
tices of oper and ferminer, it is to be removed by a writ of cer- 


guilty, of the indictment ; but only in this court: becauſe, in 
conſequence of fuch plea, it is poffible that judgment of death 
might be awarded againſt him. The king therefore, in caſc a 
peer be indifted of treaſon, felony, or miſprifion, creates a lord 
high fteward pro Sac vice by commiſſion under the great ſeal ; 
which recites the iĩndictment fo found, and gives his grace 
power to receive and try it ſecundum legem ef confuctudinem An- 
gar. Then, when the indiftment is regularly removed, by 
writ of certiorari, the inferior court to certify it up 
to him, the lord high fieward directs a precept to a ſerjeant at 
arms, to ſummon the lords to attend and try the indicted peer. 
twenty, ſelected from the body of the peers - then the number 
came to be indefinite; and the cuſtom was, for the lord high 
ſteward to ſummon as many as he thought proper, (but of late 
years not leis than twenty three) and that thoſe lords only 
ſhould fit upon the trial : which threw a monſtrous weight of 


® Prom. on 4 Inf. 46. doit faire ww precept —— pur faire venir 2x 
23 xs ſcigneur de parlement Ferre ſcigncurs, a xviz, &c. (Ycarb. 23H FUL 
A treaſon os felony, Ie roy par Es lettres 11.) Sec Staundf. P. C. 152. 3 A. 28. 
Ne fera un grand ot ſage ſeigneur ere 8 2 Hawk. P. C $. —— 
+ graed fence! & Anglers: — * Kelyuge. 56. 
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power into the hands of the crown, and this it's great officer, 
of ſelecting only ſuch peers as the then predominant party 
ſhould moſt approve of. And accordingly, when the 7 of 
Clarendon fell into diſgrace with Charles II, there was a defign 
formed to prorogue the parliament, in order to try him by 2 
ſelect number of peers ; it being doubted whether the whole 
houſe could be induced to fall in with the views of the court?. 
But now, by ſtatute 7 W. III. c. 3. upon all trials of peers for 
treaſon or miſpriſion, all the peers who have a right to fit and 
vote in parliament ſhall be ſummoned, at leaſt twenty days before 
ſuch trial, to appear and vote therein ; and every lord appearing 
ſhall vote in the trial of ſuch peer, firſt taking the oaths of al- 
legiance and Ds and ſubſcribing the — againſt 


Pope. 


Dunn the ſeſſion of parliament the trial of an ĩndicted peer 
is not properly in the court of the lord high fteward, but before 
the court laſt- mentioned, of our lord the king in parlament 
It is true, a lord high ſteward is always inted in that caic, to 

regulate and add weight to the proceedings; but he is rather in 
the nature of a ſpeaker pro tempore, or chairman of the court, 
than the judge of it; for the collective body of the peers are 
therein the judges both of law and fact, and the high ſteward 
has a vote with the reſt, in right of his peerage. But in the 
court of the lord high ſteward, which is held in the receſs of 
parliament, he is the ſole judge in matters of law, as the lords 
triors are in matters of fact; and as they may nat interfere with 
him in regulating the proceedings of the court, ſo he has no 
right to intermix with them in giving any vote upon the trial”. 
Therefore, upon the conviction and attainder of a peer for mur- 
der in full parliament, it hath been holden by the judges *, that 
in caſe the day appointed in the judgment for execution ſhould 
lapſe before execution done, a new time of execution may be 
appointed by either the high court of parliament, during it's 


» Carte's life of Ormonde. Vol. 2. State Trials, Vol. IV. 214. 232, 3- 
1 Foſt. 141. fFoſt. 139. £ 
fitting, 
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fitting, though no high ſteward be exiſting ; or, in the receſs 


of parliament, by the court of king's bench, the record being 
— into that court. | 


Ir has been a point of ſome controverſy, whether the biſhops 
have now a right to ſit in the court of the lord high ſteward, to try 
indictments of treaſon and miſpriſion. Some incline to imagine 
them included under the general words of the ſtatute of king Wil- 
liam, all peers, who have a right to fit and vote in parliament :” 
but the expreſſion had been much clearer, if it had been, all 
« fords,” and not, all peers ;” for though biſhops, on account of 
the baronies annexed to their biſhopricks, are clearly lords of par- 
liament, yet, their blood not being ennobled, they are not univer- 
fally allowed to be peers with the temporal nobility : and perhaps 
this word might be inſerted purpoſely with a view to exclude 
them. However, there is no inſtance of their fitting on trials 
for capital offences, even upon im ents or indiftments in 
full parliament, much leſs in the court we are now treating of; 
for indeed they uſually voluntarily withdraw, but enter a pro- 
teſt declaring their right to ſtay. It is certain that, in the ele- 
venth chapter of the conſtitutions of Clarendon, made in par- 


liament 11 Hen. II. they are, expreſſly excluded from fitting 


and voting in trials of life or limb : «< epiſcopt, ficut caeteri baro- 


« nes, debent intereſſe judiciis cum beronbus, quouſque perveniatur 
« od diminutionem membrorum, vel ud mortem and Becket's 


quarrel with the king hereupon was not on account of the ex- 
ception, (which was agreeable to the canon law) but of the ge- 
neral rule, that compelled the biſhops to attend at all. And the 
determination of the houſe of lords in the carl of Danby's caſe*, 


which hath ever ſince been adhered to, is conſonant to theſe. 
conſtitutions ; that the lords ſpiritual have a right to ſtay and 
« fit in court in capital caſes, till the court proceeds to the vote 
of guilty, or not guilty.” It muſt be noted, that this reſolu- 
tion extends only to trials in full parliament : for to the court of 
the lord high ſteward (in which no vote can be given, but mere- 


© Lords Journ. 15 May 1679. 


* 
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ly 2 no biſhop, as ſuch, ever was or 


what makes their exclufion more reaſonable, is, that they have 
no right to be tried themſelves in the court of the lord high 
ſteward , and therefore ſurely ought not to be judges there. 
being thus tried depends upon nobility of 
ſeat in the houſe; as appears from the 
of lords under age, and (fince the union) 
ility, though not in the number of the ſixteen; 


the fickneſs — al former commiſſions of ojer and ter- 


* Foſt. 248. * 4Inft. 70. 2 Hal. P. C. 2. 2 Hawk. 
Fro. Abr. f. Trial. 142. | & 3 155 | 
A a Pag- 41. S 
| miners 
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miner, and general gaol delivery, are at once abſorbed and deter- 
mined io facto: in the fame manner as by the old Gothic and 
Saxon conſtitutions, ** jure vetuſto obtinuit, quieviſſe omnia inferiora 
« judicia, dicente jus rege 


InTo this court of king's bench hath reverted all that 
was good and falutary of the juriſdiction of the court of flar- 
chamber, camera flellata* which was a court of very antient 
original *, but new-modelled by ſtatutes 3 Hen. VH. c. 1. and 
21 Hen. VII. c. 20. conſiſting of divers lords ſpiritual and tem- 
poral, being privy counſellors, together with two judges of the 
courts of common law, without the intervention of any jury. 
Their juriſdiction extended legally over riots, perjury, miſbe- 


7 * 1 * 2 ” 
5 * : =_ A * 
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This is ſaid (Lamb. Arch. 154.) to 
have been ſo called, either from the Saxon 
word ceopan, to fer or govern ; or from 
it's puniſhing the crimes flellionatzs, or co- 
ſenage; or becauſe the room wherein it ſate, 
the old council chamber of the palace of 
Weſtminſter, (Lamb. 148.) was full of win- 
dows ; or (to which fir Edward Coke, 
4 Inft. 66. accedes] becauſe haply the roof 
thereof was at the firft garniſhed with gilded 


ftars. As all theſe are merely conjeftures, 
{for no ftars are ſaĩd to have remained in the 


roof ſo late as the reign of queen Elizabeth) 
I ſhall venture to propoſe another conjec- 
tural etymology, as plaufible perhaps as 
any of them, It is well known that, be- 
fore the baniſhment of the Jews under 
Edward I, their contracts and obligations 
were denominated in our antient records 
farra or ftarrs, from a corruption of the 


Hebrew word, fetir, a covenant. (Tovey's 


Hngl. jndaic. 32. Selden. tit. of hon. ii. 34. 
Urer Elraic. i. 14-) Theſe ftarrs, by an or- 
dinance of Richard the ' firſt, preſerved by 
Hoveden, were commanded to be cnrolled 
and depoſited in cheſts under three keys in 


certain places; one, and the moſt conſider- 
able, of which was in the king's exchequer 
at Weſtminſter: and no flatr was allowed 
to be valid, unleſs it were found in ſome of 
the ſaid repoſitaries. (Madox hift. exch. 
c. vii. F. 4, 5, 6.) The room at the exche- 
quer, where the cheſts containing theſe 
ſtarrs were kept, was probably called the 
flarr-chamber ; and, when the Jews were 
expelled the kingdom, was applied to 
the uſe of the kings council, when fitting 
in their judicial capacity. To confirm this ; 
the firſt time the ſtar-chamber is mentioned 
in any record, ( Rot. clauf. 41 Ede. III. 
m. 13. ) it is faid to have been fituated near 
the receipt of the exchequer : that the 
king's council, his chancellor, treaſurer, 
juſtices, and other ſages, were aſſembled ex 
la chaumbre des eftcilles pres la reſceipt al Weſt 


minſter. For in proceſs of time, when the 


meaning of the Jewiſh farrs was forgotten, 
the word far-chamber was naturally render- 
ed in law-french, Ia chaumbre des effeilles, 


and in law-latin, camera flellataz which 


continued to be the ſtile in latin till the di- 
ſolution of that court. 
d Lamb. Arrb. 156. 
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haviour of ſheriffs, and other notorious miſdemeſnors, con 
to the Jaws of the land. Yet this was afterwards (as lord Cla- 
rendon informs us) ſtretched . to the aſſerting of all procla- 
ec matiohs, and orders of ſtate; to the vindicating of illegal 
&* commiſſions, and grants of monopolies ; ; holding for honour. 
sable that which pleaſed, and for juſt that which profited, 
* and becoming both a court of law to determine civil rights, 
* and a court of revenue to enrich the treaſury : the council 
table by proclamations enjoining to the people that which 
% was not enjoined by the laws, and prohibiting that which 
ce was not prohibited ; and the ſtar- chamber, which conſiſted 
« of the ſame perſons in different rooms, cenſuring the breach 
s and diſobedience to thoſe proclamations by very great fines, 
4 impriſonments, and corporal ſeverities : ſo that any diſreſpect 
sto any acts of ſtate, or to the perſons of — was in 
« no time more penal, and the foundations of right never more 
<« in danger to be deſtroyed.” For which reaſons, it was finally 
aboliſhed by ſtatute 16 Car, I. c. 10. to the general joy of the 
whole nation. 


7 Tax E court of chivalry*, of which we alſo formerly ſpoke* 
as a military court, or court of honour, when held before the 

earl marſhal only, is alſo a criminal court, when held before 
the lord bigh conſtable of England jointly with the earl mar- 
ſhal. And then it has juriſdiction over pleas of life and mem- 
ber, arifing in matters of arms and deeds of war, as well out 
of the realm as within it. But the criminal, as well as civil 


< Hiſt, of Reb. book 1 & 3. . three years of king 
4 The juſt odium, into which this tribu- Charles: and there is in the Britiſh Muſeum 
nal” had fallen before it's diffolution, has (Harl. MSS. Vol. I. no. 1226.) a very full, 
been the occaſion that few memorials have methodical, and accurate account of the | 
reached us of it's nature, juriſdiftion, and conſtitution and courſe of this court, com- 
practice; except ſuch as, on account of their piled by William Hudſon of Gray's Inn, 
enormous oppreſſion, are recorded in the an eminent practitioner therein. X 
hiſtories of the times. There are however * 4 Inft. 123. 2 Hawk. P. C. 9. 
to be met with ſome reports of it's proceed- See Vol. III. pag. 68. 
ings in manuſcript; of which the author 


rele (0. * e Glory part 
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part of it's authority, is fallen into entire diſuſe : | here having Æ Arm a4 as 
been no permanent high conſtable of England (but only pro hac A rs for eee, ee. ae. 
vice at coronations and the like) ſince the atttainder and execution u 2, 24, Ac 
of Stafford duke of Buckingham in the thirteenth year of Hen- 55 e., eee. 
ry VIII ; the authority and charge, both in war and peace, be- 
ing deemed too ample for a ſubject: ſo ample, that when the 
chief juſtice Fineux was aſked by king Henry the eighth, how pt POP 2 
far they extended, he declined anſwering; and faid, the deciſion. of peg ay — . - 2 
of that queſtion belonged to the law of arms, and not to the- - * . 


law of England -. B22 e. * 


2 GRE EI LK 

5. Tux high court of admiralty, b, held before the lord high 4 Ma —_ 
admiral of England, or his deputy, "Riled the judge of the ad- E — 
miralty, is not only a court of civil, but alſo of criminal, juriſ- 2 

diction. This court hath cognizance of all crimes and offences 
committed either upon the ſea, or on the coaſts, out of the body 
or extent of any Engliſh county; and, by ſtatute 15 Ric. II. c. 3. f 
of death and — happening in great ſhips being and hover- eee "4 e PT 
ing in the main ſtream of great rivers, below the bridges of the 
ſame rivers, which are then a ſort of ports or havens ; ſuch as pres —— 

are the ports of London and Gloceſter, though they lie at a Æ — . 
great diſtance from the ſea. But, as this court proceeded with- . . £4. 2. c. 4 2 
out jury, in a method much conformed to the civil law, the 3. 4 6. 

exerciſe of a criminal juriſdictiion therein was contrary to the 

genius of the law of England ; inaſmuch as a man might be 

there deprived of his life by the opinion of a ſingle judge, 

without the judgment of his peers. And beſides, as innocent 

_ perſons might thus fall a ſacrifice to the caprice of a ſingle man, 

lo very groſs offenders might, and did frequently, eſcape pu- 

niſhment : for the rule of the civil law is, how reaſonably 1 13 
ſhall not at preſent enquire, that no judgment of death can be ($ 


given againſt offenders, without proof by two witneſſes, or a | . * 
confeſſion of the fact by themſelves. This was always a great == 
offence to the Engliſh nation: and therefore in the eighth year 
of Henry VI a remedy was endeayoured to be «plied 3 in parli- | = 

5 Duck ge authorit. Jur. cis. : * 4 Inſt. 134. 47. | F 1 
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ament ; but it miſcarried for want of the royal aſſent. How- 
ever, by the ſtatute 28 Hen. VIII. c. 15. it was enacted, that 


| theſe offences ſhould be tried by commiſſioners, nominated by 


the lord chancellor; namely, the admiral, or his deputy, and 


three or four more; 


conſtantly a 


(among whom two common law judges are 
ppointed, who in effect try all the priſoners) the 


indictment being firſt found by a grand jury of twelve men, and 


afterwards tried by another jury, as at common law : and that 


the courſe of proceedings ſhould be according to the law of the 


land. 
In the court of admiralty : the judge of the admiralty ſtill pre- 


ſiding therein, juſt as the lord mayor preſides : at the — in 
London. 


This is now the only method of trying marine felonies 


Tus five courts may be held in any part of the kingdom, 


and their juriſdiction extends over crimes that ariſe throughout 
the whole of it, from one end to the other. 
. .. «alſo of a general nature, and univerſally diffuſed over the nation, 


What follow are 


but yet are of a local Juriſdiction, and confined to particular 


. diſtricts. 


Of which ſpecies is, 


6. Tux court of oyer and terminer, and general gaol delivery: 


| which is held before the king's commiſſioners, among whom are 


uſually two judges of the courts at Weſtminſter, twice in every 
year in every county of the kingdom ; except the four northern 
ones, where it is held only once, and London and Middleſex, 
wherein it is held eight times. This was ſlightly mentioned in 


the preceding book *. 


We then obſerved, 5th he what is uſu- 


ally called the affiſes, the judges fit by virtue of five ſeveral 


authorities: two of which, the commiſſion of afi/e and it's 


attendant juriſdiction of % privs, being principally of a civil 
nature, were then explained at large; to which I ſhall only 
add, that theſe juſtices have, by virtue of ſeveral ſtatutes, a 
criminal juriſdiction alſo, in certain ſpecial cafes'. The third, 


i 4Inft. 162. 168. 2 Hal. P. C. 22. 32. 
2 Hawk. P. C. 14. 23. 


* See Vol. III. pag. 58. 
1 2 Hal. P. C. 39. 2 Hawk. P. C. 28. 
| which 


If 
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which is the commiſſion of the peace, was alſo treated of in a 
former volume v, when we enquired into the nature and oſſiee 
of a juſtice of the peace. I ſhall only add, that all the juſtices 


of the peace of any county, wherein the affiſes are held, are 


bound by law to attend them, or elſe are liable to a fine; in 
order to return recognizances, &c, and to aſſiſt the judges in 


ſuch matters as lie within their knowlege and Juriſdiction, and 


in which ſome of them have probably been concerned, by way 
of previous examination. But the fourth is the com- 
miſſion of oyer and ferminer®, to hear and determine all treaſons, 
felonies, and miſdemeſnors. This is directed to the judges and 
ſeveral others; but the judges only are of the quorum, ſo that 


the reſt cannot act without them. The words of the commifhon 


are, * to enquire, hear, and determine: fo that by virtue of 
this commiſſion they can only proceed upon an indictment found 
at the ſame affiſes ; for they muſt firſt enquire, 
grand jury or inqueſt, before they are to hear and 
determine by the help of the petit jury. Therefore they have 
befides, fifthly, a commiſſion of general gas delevery* ; which 
empowers them to try and deliver every priſoner, who ſhall be 
in the gaol when the judges arrive at the circuit town, when- 
ever indicted, or for whatever crime committed. It was antiently 
the courſe to iſſue ſpecial writs of gaol delivery for each parti- 
cular priſoner, which were called the writs de bons et malo: 
but, theſe being found inconvenient and oppreſſive, a general 


| commiſſion for all the priſoners has long been eſtabliſhed in their 


ſtead. So that, one way or other, the gaols are cleared, and all 
offenders tried, puniſhed, or delivered, twice in every year: 2 
conſtitution of ſingular uſe and excellence. Sometimes alſo, upon 
urgent occaſions, the king iſſues a ſpecial or extraordinary com- 
miſſion of oyer and terminer, and gaol delrvery, confined to thoſe 
offences which ſtand in need of immediate i inquiry and puniſh- 

ment: upon which the courſe of proceeding is the ſame, as 
upon general and ordinary commiſhons. Formerly it was held, 


m See Vol. I. pag. 351, * id. 
See appendix, F. 1. ? 2 Inſt. 43. 
K k 2 


by means of the 


= 
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in purſuance of the ſtatutes 8 Ric. II. c. 2. and 33 Hen. VIII. 
c. 4. that no judge or other lawyer could act in the commiſſion 
of oyer'and terminer, or in that of gaol delivery, within his own 
county, where he was born or inhabited ; in like manner as 
they are prohibited from being judges of aſſiſe and determining 
civil cauſes. But that local partiality, which the jealouſy of our 
anceſtors was careful to prevent, being judged leſs likely to ope- 


rate in the trial of crimes and miſdemeſnors, than in matters of 


property and diſputes between party and party, it was thought 
proper by the ſtatute 12 Geo. II. c. 27. to allow any man to be 
a juſtice of oyer and ferminer and general gaol delivery within 
any county of England. 


7. Tux court of general quarter ſeſſions of the peace 1 is a 
court that muſt be held in every county, once in every quarter 
of a year; which by ſtatute 2 Hen. V. c. 4. is appointed to be in 
the firſt week after michaelmas-day; the firſt week after the 
epiphany ; the firſt week after the cloſe of eaſter; and in the 
week after the tranſlation of ſaint Thomas a Becket, or the 
ſeventh of July. It is held before two or more juſtices of the 
peace, one of which muſt be of the quorum. The juriſdiction 
of this court by ſtatute 34 Edw. III. c. 1. extends to the trying 
and determining all felonies and treſpaſſes whatſoever : though 
they ſeldom, if ever, try any greater offence than ſmall felonies 
within the benefit of clergy; their commiſſion providing, that, 
if any caſe of difficulty ariſes, they ſhall not proceed to judg- 
ment, but in the preſence of one of the juſtices of the courts of 
king's bench or common pleas, or one of the judges of aſſiſe. 
And therefore murders, and other capital felonies, are uſually 
remitted for a more ſolemn trial to the aſſiſes. They cannot 
alſo try any new-created offence, without expreſs power given 
them by the ſtatute which creates it*. But there are many offen- 
ces, and particular matters, which by particular ſtatutes belong 
properly to this juriſdiction, and ought to be proſecuted in this 


4 4Ink. 170. 2 Hal, P. C. 42. 2 Hawk. 7 4 Mod. 379. Salk. 406. Lord Raym. 
. G8 1144. | 


court: 
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court: as, the ſmaller miſdemeſnors againſt the public or com 
monwealth, not amounting to felony ; and eſpecially offences 
relating to the game, highways, alchouſes, baſtard children, the 
ſettlement and proviſion for the poor, vagrants, ſervants wages, 
apprentices, and popiſh recuſants . Some of theſe are proceeded 
upon by indictment ; and others in a ſummary way by motion 
and order thereupon : which order may for the moſt part, unleſs 
guarded againſt by particular ſtatutes, be removed into the court 
of king's bench, by writ of certiorari facias, and be there 
either quaſhed or confirmed. The records or rolls of the ſeſ- 
ſions are committed to the cuſtody of a ſpecial officer denomi- 
nated the cuſftos rotulorum, who is always a juſtice of the guo- 
rum; and among them of the guorum (faith Lambard*) a man 
for the moſt part eſpecially picked out, either for wiſdom, 
countenance, or credit. The nomination of the cuſtos rotulorum 
(who is the principal civil officer in the county, as the lord 
lieutenant is the chief in military command) is by the king's 
fign manual: and to him the nomination of the clerk of the 


peace belongs; which office he is expreſſly forbidden to ſell 
for money. | 


lx moſt corporation towns there are quarter ſeſſions kept be- 
fore juſtices of their own, within their reſpective limits: which 
have exactly the ſame authority as the general quarter ſeſſions of 
the county, except in a very few inſtances; one of the moſt 
conſiderable of which is the matter of appeals from orders of 
removal of the poor, which, though they be from the orders of 
corporation juſtices, muſt be to the ſeſſions of the county, by 
ſtatute 8 & g W. III. c. 30. In both corporations and coun- 
ties at large, there is ſometimes kept a ſpecial or petty ſeſſion, 
by a few juſtices, for diſpatching ſmaller buſineſs in the neigh- 
bourhood between the times of the general ſeſſions; as, for 


licencing alchouſes, paſſing the accounts of pariſh officers, and 
the like. | | 


See Lambard's eirenarcba, and Burn's t Stat. 37 Hen. VIII. c. 1. 1 W. & M. 
juſtice. „ 
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8. Tue ſheriff's tourn , or rotation, is a court of record, 
held twice every year within a month after caſter and michael- 
mas, before the ſheriff, in different parts of the county ; being 
indeed only the turn of the ſheriff to keep a court-leet in each 
reſpective hundred”. This therefore is the great court-leet of 
the county, as the county court is the court-baron : for out of 
this, for the eaſe of the ſheriff, was taken 


9. THE court-leet, or view of frankpledge*, which is a court 
of record, held once in the year and not oftener?, within a par- 
ticular hundred, lordſhip, or manor, before the ſteward of the 
leet ; being the king's court granted by charter to the lords of 
thoſe hundreds or manors. It's original intent was to view the 
frank pledges, that is, the freemen within the liberty ; who (we 
may remember) according to the inſtitution of the great Al- 
fred, were all mutually pledges for the good behaviour of each 
other. Beſides this, the preſervation of the peace, and the 
chaſtiſement of divers minute offences againſt the public good, 
are the objects both of the court-leet and the ſheriff's tourn : 
which have exactly the ſame juriſdiction, one being only a lar- 
ger ſpecies of the other ; extending over more territory, but not 
over more cauſes. All frecholders within the precinct are obli- 
ged to attend them, and all perſons commorant therein; which 
commorancy conſiſts in uſually lying there : a regulation, which 
owes it's original to the laws of king Canute *. But perſons un- 
der twelve and above ſixty years old, peers, clergymen, women, 
and the king's tenants in antient demeſne, are excuſed from at- 
tendance there : all others being bound to appear upon the jury, 
if required, and make their due preſentments. It was alſo an- 
tiently the cuſtom to ſummon all the king's ſubjects, as they re- 
ſpeQtively grew to years of diſcretion and ſtrength, to come to 


4 Inſt. 259. 2 Hal. P. C. 69. 2 Hawk. Y Mirror. c. 1. F. 10. 
r : * See Vol. III. pag. 113. 

* Mur.c.1. 4.13 & 16. part. 2. c. 19. 

* 4Inft. 261. 2 Hawk. P. C. 72. 
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the court - leet, and there take the oath of allegiance to the king. 

The other general buſineſs of the leet and tourn, was to preſent 

by jury all crimes whatſoever that happened within their juriſ- 

dition ; and not only to preſent, but alſo to puniſh, all trivial 
miſdemeſnors, as all trivial debts were recoverable in the court- 

baron, and county court: juſtice, in theſe minuter matters of 
both kinds, being brought home to the doors of every man by 
our antient conſtitution. Thus in the Gothic conſtitution, the 
haereda, which anſwered to our court-leet, <* de omnibus quidem 
© cognoſeit, non tamen de omnibus fudicat. The objects of their 
juriſdiction are therefore unavoidably very numerous: being ſuch: 
as in ſome degree, cither leſs or more, affect the public weal, 
or good governance of the diſtrict in which they ariſe; from 
common nuſances and other material offences againſt the king's. 
peace and public trade, down to eaves-dropping, waifs, and ir- 

regularities in public commons. But both the tourn and the leet 
have been for a long time in a declining way : a circumſtance, 
owing in part to the diſcharge granted by the ſtatute of Marl- 
bridge, 52 Hen. III. c. 10. to all prelates, peers, and clergymen. 
from their attendance upon theſe courts ; which occafioned them 
to grow into diſrepute. And hence it is that their buſineſs hath 
for the moſt part gradually devolved upon the quarter ſeſſions: 
which it is particularly directed to do in ſome caſes by ſtatute: 
1 Edw. IV. c. 2. 


10. Tae court of the coroner is alſo a court of record, to 
enquire, when any one dies in priſon, or comes to a violent or 
ſudden death, by what manner he came to his end. And this: 
he is only entitled to do ſuper viſum corporis. Of the coroner 
and his office we treated at large in a former volume“, among 
the public officers and miniſters of the kingdom ; and there- 
fore ſhall not here repeat our enquiries : only mentioning his 
court, by way of regularity, among the criminal courts of. the- 
nation. 


Stiernh. de jar. Goth. I. 1. c. 2. P. C. 42. 
* 4laft. 271. 2 Hal. P. C. 53. 2 Hawk. See Vol. I. pag. 349. 
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11. THE court of the clerk of the market * is incident to 
every fair and market in the kingdom, to puniſh miſdemeſnors 
therein; as a court of pie poudre is, to determine all dilputes 
ralating to private or civil property. The object of this juricdie. 
tion * is, principally the cognizance of weights and meaſures, 
to try whether they be according to the true ſtandard thereof, 
or no: which ſtandard was antiently committed to the cuſtody 
of the biſhop, who appointed ſome clerk under him to inſpect 
2 | the abuſe of them more narrowly ; and hence this officer, though 
: now uſually a layman, is called the cler of the market®. If they 
be not according to the ſtandard, then, beſides the puniſhment 
of the party by fine, the weights and meaſures themſelves ought 
to.be burnt. This is the moſt inferior court of criminal juriſ- 
diction in the kingdom; though the objects of it's coercion were 
eſteemed among the Romans of ſuch importance to the public, 
that they were 8 to the care of ſome of their moſt dig- 
nified magiſtrates, the curule aediles. 


II. THERE are a few other criminal courts of greater dignity 
than many of theſe, but of a more confined and partial juriſ- 
diction ; extending only to ſome particular places, which the 
royal favour, confirmed by act of parliament, has diſtinguiſhed 

- by the privilege of having peculiar courts of their own, for the 
| puniſhment of crimes and mifdemeſnors ariſing within the 
bounds of their cognizance. Theſe, not being univerſally diſ- 
perſed, or of general uſe, as the former, but confined to one 
ſpot, as well as to a determinate ſpecies of cauſes, may be de- 
nominated private or ſpecial courts of criminal juriſdiction. 

I s8PEAK not here of eccleſiaſtical courts ; which puniſh ſpi- 
ritual fins, rather than temporal crimes, by penance, contrition, 
and excommunication, pro ſalute animae: or, which is looked 
upon as equivalent to all the reſt, by a ſum of money to the of- 


» 4Inft. 273. C. 8. 23Car.ll. c. 12. 
f See ſtat. 17 Car, II. c. 19. 22 Car. II. 3 Bacon of Engliſh Gov. b. 1. c. 2 
ers 
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ficers of the court by way of commutation of penance. Of theſe 
we diſcourſed ſufficiently in the preceding book *®. I am now 
ſpeaking of ſuch courts as proceed according to the courſe of 


the common law; which is a ſtranger to ſuch unaccountable 


barterings of public juſtice. 


1. AND, firſt, the court of the lord fleward, treaſurer, or 
camptroller of the king's Houſbold, was inſtituted by ſtatute 
3 Hen. VII. c. 14. to enquire of felony by any of the king's 
ſworn ſervants, in the checque roll of the houſhold, under the 
degree of a lord, in confederating, compaſſing, conſpiring, and 
imagining the death or deſtruction of the king, or any lord or 
other of his majeſty's privy council, or the lord ſteward, trea- 
ſurer, or comptroller of the king's houſe. The enquiry, and 
trial thereupon, muſt be by a jury according to the courſe of 
the common law, conſiſting of twelve ſad men (that is, ſober 
and diſcreet perſons) of the king's houſhold. ; 


2. THE court of the lord ſteward of the king's houſhold, or 
(in his abſence) of the treaſurer, comptroller, and ſteward of 
the marſbalſca, was erected by ſtatute 33 Hen. VIII. c. 12. 
with a juriſdiction to enquire of, hear, and determine, all 
treaſons, miſpriſions of treaſon, murders, manſlaughters, 
bloodſhed, and other malicious ſtrikings ; whereby blood ſhall 
be ſhed in any of the palaces and houſes of the king, or in 
any other houſe where the royal perſon ſhall abide. The pro- 
ceedings are alſo by jury, both a grand and a petit one, as at 
common law, taken out of the officers and ſworn ſervants of 
the king's houſhold. The form and ſolemnity of the proceſs, 

particularly with regard to the execution of the ſentence for 
cutting off the hand, which is part of the puniſhment for 
ſhedding blood in the king's court, is very minutely ſet forth 
in the faid ſtatute 33 Hen. VIII. and the ſeveral offices of the 
ſervants of the houſhold in and about ſuch execution are de- 


See Vol. III. pag. 61. : * Bid. 2 Hal. P. C. 7. 
AInſt. 133. 
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ſcribed ; from the ſerjeant of the wood-yard, who furniſhes the 
chopping- block, to the ſerjeant farrier, who brings hot irons 
to ſear the ſtump. 


3. As in the preceding book we mentioned the courts of 
the two univerſities, or their chancellor's courts, for the redreſs 
of civil injuries; it will not be improper now to add a ſhort 
word concerning the juriſdiction of their criminal courts, 
which is equally large and extenfive. The chancellor's court 
of Oxford (with which univerſity the author hath been chiefly 
converſant, though probably that of Cambridge hath alſo a fi- 
milar juriſdiction) hath authority to determine all cauſes of 
property, wherein a privileged perſon is one of the parties, 
except only cauſes of freehold ; and alſo all criminal offences 
or miſdemeſnors, under the degree of treaſon, felony, or 
mayhem. The prohibition of meddling with freehold ſtill con- 
tinues: but the trial of treaſon, felony, and mayhem, by a 
particular charter is committed to the univerſity juriſdiction in 
another court, namely, the court of the ford "_u fleward of 


the au/verfiry. 


Fox by the charter of 7 Jun. 2 Hen. IV. (confirmed, among 
the reſt, by the ſtatute 13 Eliz. c. 29.) cognizance is granted to 
the univerſity of Oxford of all inditments of treaſons, inſur- 
rections, felony, and mayhem, which ſhall be found in. any of 
the king's courts againſt a ſcholar or privileged perſon ; and 
they are to be tried before the high ſteward of the univerſity, 
or his deputy, who is to be nominated by the chancellor of the 
univerſity for the time being. But, when his office is called 
forth into action, ſuch high ſteward muſt be approved by the 
lord high chancellor of England; and a ſpecial commiſſion 
under the great ſeal is given to him, and others, to try the in- 
dictment then depending, according to the law of the land and 


1 See Vol. III. pag. 83. 
the 
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the privileges of the ſaid univerſity. When therefore an in- 
dictment is found at the aſſiſes, or elſewhere, againſt any 
ſcholar of the univerſity, or other privileged perſon, the vice- 
chancellor may claim the cognizance of it; and (when claimed 
in due time and manner) it ought to be allowed him by the 
judges of aſſiſe: and then it comes to be tried in the high 
ſteward's court. But the inditment muſt firſt be found by a 
grand jury, and then the cognizance claimed: for I take it 
that the high ſteward cannot proceed originally ad inquirendum ; 
but only, after inqueſt in the common law courts, ad audiendum 
et determinandum. Much in the ſame manner, as, when a 

is to be tried in the court of the lord high ſteward of Great 
Britain, the indictment muſt firſt be found at the affiſes, or in 
the court of king's bench, and then (in conſequence of a 
writ of certiorari} tranſmitted to be finally heard and deter- 
mined before his grace the lord high ſteward and the peers. 


WHEN the cognizance is ſo allowed, if the offence be inter 
minora crimina, or a miſdemeſnor only, it is tried in the chan- 
cellor's court by the ordinary judge. But if it be for treaſon, 
felony, or mayhem, it is then, and then only, to be determi- 
ned before the high ſteward, under the king's ſpecial commiſ- 
fion to try the ſame. The proceſs of the trial is this. The high 
ſteward iſſues one precept to the ſheriff of the county, who 
thereupon returns a panel of eighteen freeholders ; and another 
precept to the bedells of the univerſity, who thereupon return 
a panel of eighteen matriculated laymen, © /aicos privilegio uni- 
* verfitatis gaudentes:” and by a jury formed de medietate, half 
of freeholders, and half of matriculated perſons, is the indict- 
ment to be tried; and that in the guildhall of the city of Ox- 
ford. And if execution be neceſſary to be awarded, in con- 
ſequence of finding the party guilty, the ſheriff of the county 


mult execute the univerſity proceſs; to which he is annually 
bound by an oath. 
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In Av been the more minute in deſcribing theſe proceed- 
ings, as there has happily been no occaſion to reduce them into 
practice for more than a century paſt; though it is not a right 
that merely reſts in ſcriptis or theory, but has formerly often 
been carried into execution. There are many inſtances, one 
in the reign of queen Elizabeth, two in that of James the 
firſt, and two in that of Charles the firſt, where indictments 
for murder have been challenged by the vice- chancellor at the 
aſſiſes, and afterwards tried before the high ſteward by jury. 
The commiſſions under the great ſeal, the ſheriff s and be- 
dell's panels, and all the other proceedings on the trial of the 
ſeveral ĩndictments, are ſtill extant in the archives of that 
univerſity. | 
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CHAPTER THE TWENTIETH. 


Or SUMMARY CONVICTIONS. 


JE are next, according to the plan I have laid down, to 
take into conſideration the proceedings in the courts of 
criminal juriſdiction, in order to the puniſhment of offences. 
Theſe are plain, eaſy, and regular; the law not admitting any 
fictions, as in civil cauſes, to take place where the life, the li- 
| berty, and the ſafety of the ſubject are more immediately brought 
into jeopardy. And theſe proceedings are diviſible into two 
kinds ; and regular of the former of which I ſhall 
briefly ſpeak, before we enter upon the latter, which wilh re- 
quire a more thorough and particular examination. 


By a ſummary proceeding I mean principally ſuch as is di- 
reed by ſeveral acts of parliament (for the common law is a 
ſtranger to it, unleſs in the caſe of contempts) for the con- 
viction of offenders, and the inflicting of certain penalties 
created by thoſe acts of parliament. In theſe there theme is no 
intervention of a jury, but the party accuſed is acquitted or 
condemned by the ſuffrage of ſuch perſon only, as the ſtatute 
has appointed for his judge. An inſtitution deſigned profeſ- 
ſedly for the greater eaſe of the ſubject, by doing him ſpeedy 
Juſtice, and by not harraſſing the freeholders with frequent and 
_ troubleſome attendances to try every minute offence. But it 


has 
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has of late been ſo far extended, as, if a check be not timely 
given, to threaten the diſuſe of our admirable and truly Engliſh 
trial by jury, unleſs only in capital caſes. For, : 

I. Or this ſummary nature are all trials of offences and 
frauds contrary to the laws of the exci/e, and other branches of 
the revenue: which are to be enquired into and determined by 
the commiſſioners of the reſpective departments, or by juſtices 
of the peace in the country; officers, who are all of them ap- 
pointed and removeable at the diſcretion of the crown. And 
though ſuch convictions are abſolutely neceſſary for the due 
collection of the public money, and are a ſpecies of mercy to 
the delinquents, who would be ruined by the expenſe and de- 
lay of frequent proſecutions by indictment; and though ſuch 
has uſually been the conduct of the commiſſioners, as ſeldom 
(if ever) to afford juſt grounds to complain of oppreſſion; yet 
when we again * conſider the various and almoſt innumerable 
branches of this revenue, which may be in their turns the ſub- 
jects of fraud, or at leaſt complaints of fraud, and of courſe the 
objects of this ſummary and arbitrary juriſdiction; we ſhall find 
that the power of theſe officers of the crown over the property 
of the people is increaſed to a very formidable height. 


IT. ANOTHER branch of ſummary proceedings is that before 
juſtices of the peace, in order to inflict divers petty pecuniary 
mulcts, and corporal penalties, denounced by act of parliament for 
many diſorderly offences ; ſuch as common ſwearing, drunken- 
neſs, vagrancy, idleneſs, and a vaſt variety of others, for which 
I muſt refer the ſtudent to the juſtice-books formerly cited *, 
and which uſed to be formerly puniſhed by the verdict of a jury 
in the court-leet. This change in the adminiſtration of juſtice 
hath however had ſome miſchievous effects; as, 1. The almoſt 
entire diſuſe and contempt of the court-leet, and ſheriff's tourn, 
the king's antient courts of common law, formerly much rever- 


® Sce Pol. I. pag. 318, G. V Lambard and Burn. 


* 

* 
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ed and reſpected. 2. The burthenſome increaſe of the buſineſs 
of a juſtice of the peace, which diſcourages ſo many gentlemen 
of rank and character from acting in the commiſſion ; from an 
apprehenſion that. the duty of their office would take up too 
much of that time, which they are unwilling to ſpare from the 
neceſſary concerns of their families, the improvement of their 
underſtandings, and their engagements in other ſervices of the 
public. Though if a// gentlemen of fortune had it both in their 
power, and inclinations, to act in this capacity, the buſineſs of 
a juſtice of the peace would be more divided, and fall the leſs 
heavy upon individuals : which would remove what in the pre- 
ſent ſcarcity of magiſtrates is really an objection ſo formidable, 
that the country is greatly obliged to any gentleman of figure, 
who will undertake to perform that duty, which in conſequence 
of his rank in life he owes more peculiarly to his country. 
However, this backwardneſs to act as magiſtrates, ariſing greatly 
from this increaſe of ſummary juriſdiction, is productive of, 
3. A third miſchief: which is, that this truſt, when ſlighted 
by gentlemen, falls of courſe into the hands of thoſe who are 
not ſo; but the mere tools of office. And then the extenſive 


power of a juſtice of the peace, which even in the hands of. 


men of honour is highly formidable, will be proſtituted to mean 
and ſcandalous purpoſes, to the low ends of ſelfiſh ambition, 
avarice, or perſonal reſentment. And from theſe ill conſequences 
we may collect the prudent foreſight of our antient lawgivers, 
who ſuffered neither the property nor the puniſhment of the ſub- 
ject to be determined by the opinion of any one or two men; 
and we may alto obſerve the neceſſity of not deviating any far- 


ther from our antient conſtitution, by ordaining new penalties 


to be inflicted upon ſummary convictions. 


THe proceſs of theſe ſummary convictions, it muſt be owned, 
is extremely ſpeedy. Though the courts of common law have 
thrown in one check upon them, by making it neceſſary to ſum- 
von the party accuſed before he is condemned. This is now 
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held to 3 an indiſpenſable requiſite* : though the juſtices long 


ſtruggled the point ; fargetting that rule of natural reaſon ex- 
preſſed by Seneca, 


« Dur fatuit . parte ue altera, 
« Aequom licet Aatuerit, haud aequus fut. 


A rule, to which all municipal laws, that are founded on tlie 
principles of juſtice, have ſtrictly conformed: the Roman law 
requiring a Citation at the leaſt; and our own common law never 
ſuffering any fact (either civil or criminal) to be tried, till it has 
previouſly compelled an appearance by the party concerned. Af- 
ter this ſummons,. the magiſtrate, in ſummary proceedings, may 
go. on to examine one or more witneſſes, as the ſtatute may re- 
quire, upon oath ; and then make his conviction of the offender, 
in writing: upon which he uſually iflues his warrant, either to 
apprehend the offender, in caſe corporal puniſhment i is to be in- 
flicted on him ; or elſe to levy the penalty incurred, by diſtreſs 
and ſale of his goods. This is, in general, the method of ſum- 
mary proceedings before a juſtice or juſtices of the peace: but 
for particulars we .muſt have recourſe. to the ſeveral ſtatutes, 
which create the offence, or inflict the puniſhment ; and which 
uſually chalk out the method by — 47 offenders are to be con- 
victed. Otherwiſe they fall of courſe under the general rule, 


and can only be convicted by indictment or information at the 
common law. 


* 


III. To this head, of ſummary proceedings, may alſo be 


properly referred the method, immemorially uſed by the ſuperior 


courts of juſtice, of puniſhing contempts by attachment, and the 
ſnbſequent proceedings thereon. | 


THE contempts, that are thus puniſhed, are either direct, 
which openly inſult or reſiſt the powers of the courts, or the 
perſons of the judges who preſide there; or elſe are conſequential, 


© Salk. 181. 2 Lord Raym. 1405, | 
which 
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which (without ſuch groſs inſolence or direct oppoſition) plainly 
tend to create an univerſal diſregard of their authority. 
principal inſtances, of either ſort, that have been uſually * 
puniſhed by attachment, are chiefly of the following kinds. 
1. Thoſe committed by inferior judges and magiſtrates : by 
acting unjuſtly, oppreſſively, or irregularly, in adminiſtring 
thoſe portions of juſtice which are intruſted to their diſtribu- 
tion; or by diſobeying the king's writs iſſuing out of the ſu- 
perior courts, by proceeding in a cauſe after it is put a ſtop to = 
or removed by writ of prohibition, certiorari, error, ſuperſedeas, 9 
and the like. For, as the king's ſuperior courts (and eſpecially | 
the court of king's bench) have a general ſuper-intendence over 

all inferior juriſdictions, any corrupt or iniquitous practices of 2B 
ſubordinate judges are contempts of that ſuper-intending au- | = 
thority, whoſe duty it is to keep them within the bounds of = 
juſtice. 2, Thoſe committed by ſheriffs, bailiffs, gaolers, and 

other officers. of the court: by abuſing the proceſs of the law, 

or deceiving the parties, by any acts of oppreſſion, extortion, 

colluſive behaviour, or culpable negle& of duty. 3. Thoſe 

committed by attorneys and ſolicitors, who are alſo officers of 

the reſpective courts: by groſs inſtances of fraud and corrup- 

tion, injuſtice to their clients, or other diſhoneſt practice. For = 
the mal- practice of the officers reflects ſome diſhonour on their -- 
employers : and, if frequent or unpuniſhed, creates among the 9 
people a diſguſt againſt the courts themſelves. 4. Thoſe com- 
mitted by jurymen, in collateral matters relating to the diſcharge 
of their office: ſuch as making default, when ſummoned; re- 
fuſing to be. ſworn, or to give any verdict; eating or drinking 


without the leave of the court, and eſpecially at the coſt of . 

either party; and other miſbehaviours or irregularities of a ſi- | 1 
milar kind: but not in the mere exerciſe of their judicial ca- 1 
pacities, as by giving a falſe or erroneous verdict. 5. Thoſe _—_ 


committed by witneſſes : by making default when ſummoned, 
refuſing to be ſworn or examined, or prevaricating in their evi- 
dence when ſworn. 6. Thoſe committed by parties to any ſuit 


| * 2 Hawk. P. C. 142, Cc. 
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or proceeding before the court: as by diſobedience to any rule 
or order, made in the progreſs of a cauſe; by non- payment of 
coſts awarded by the court upon a motion; or by non-obſer- 
vance of awards duly made by arbitrators or umpires, after 
having entered into a rule for ſubmitting to ſuch determination*. 
7. Thoſe committed by any other perſons, under the degree of 
a peer: and even by peers themſelves, when enormous and ac- 


companied with violence, ſuch as forcible reſtous and the like:; 


or when they import a diſobedience to the king's great prero- 
gative writs, of prohibition, habeas corpus®, and the reſt. Some 
of theſe contempts may ariſe in the face of the court ; as by 
rude and contumelious behaviour; by obſtinacy, perverſeneſs, 
or prevarication ; by breach of the peace, or any wilful diſtur- 
bance whatever : others in the abſence of the party ; as by diſ- 
obeying or treating with diſreſpect the king's writ, or the rules 
or proceſs of the court ; by perverting ſuch writ or proceſs to 
the purpoſes of private malice, extortion, or injuſtice ; by 
ſpeaking. or writing contemptuouſly of the court, or judges, 
acting in their judicial capacity; by printing falſe accounts (or 
even true ones without proper permiſſion ) of cauſes then de- 
pending in judgment ; and by any thing in ſhort that demon- 
ſtrates a groſs want of that regard and reſpect, which when 
once courts of juſtice are deprived of, their authority (ſo ne- 
ceſſary for the good order of the kingdom) is intirely loſt 
among the ene 


Tux proceſs of attachment, for theſe and the like contempts, 
muſt neceſſarily be as antient as the laws themſelves. For laws, 
without a competent authority to ſecure their adminiſtration 
from diſobedience and contempt, would be vain and nugatory. 
A power therefore in the ſupreme courts of juſtice to ſuppreſs 
ſuch contempts, by an immediate attachment of the offender, 
reſults from the firſt principles of judicial eſtabliſhments, and 


. muſt be an inſeparable attendant upon every ſuperior tribunal. 


© See Vol. III. pag. 17. | * 4 Burr. 632. Lords Journ, 7 Febr. 
Styl. 277. 2 Hawk. P. C. 152. $ Jun 1757. 
| | Accord- 
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Accordingly we find it actually exerciſed, as early as the annals 
of our law extend. And, though a very learned author ſeems 
inclinable to derive this proceſs from the ſtatute of Weſtm. 2. 
13 Edw. I. c. 39. (which ordains, that in caſe the proceſs of the 
king's courts be refifted by the power of any great man, the 
ſheriff ſhall chaſtiſe the refiſters by impriſonment, 4 qua non 
&« dehiberentur fine ſpeciali praecepto domini regis :” and if the 
ſheriff himſelf be reſiſted, he ſhall certify to the court the names 
of the principal offenders, their aiders, conſenters, commanders, 
and favourers, and by a ſpecial writ judicial they ſhall be ar- 
tached by their bodies to appear before the court, and if they 
be convicted thereof they ſhall be puniſhed at the king's plea- 
ſure, without any interfering by any other perſon whatſoever) 
yet he afterwards more juſtly concludes, that it is a part of the 
law of the land; and, as ſuch, is confirmed by the ſtatute of 
magna carta. | 


Ir the contempt be committed in the face of the court, the 
offender may be inſtantly apprehended and impriſoned, at the 
diſcretion of the judges, without any farther proof or examina- 
tion. But in matters that ariſe at a diſtance, and of which the 
court cannot have ſo perfect a knowlege, unleſs by the confeſſion 
of the party or the teſtimony of others, if the judges upon af- 
fidavit fee ſufficient ground to ſuſpect that a contempt has been 
committed, they either make a rule on the ſuſpected party to 
ſhew cauſe why an attachment ſhould not iflue againſt him; or, 
in very flagrant inſtances of contempt, the attachment ifſues in 
the firſt inſtance ® ; as it alſo does, if no ſufficient cauſe be ſhewn 
to diſcharge, and thereupon the court confirms and makes abſo- 
lute, the original rule. This proceſs of attachment is merely 
intended to bring the party into court : and, when there, he 
- muſt either ſtand committed, or put in bail, in order to anſwer 
upon oath to ſuch interrogatories as ſhall be adminiftred to him, 

for the better information of the court with reſpect to the cir- 


e Gilb, Hiſt, C. P. ch z. * Salk. 84. Stra. 163. 
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cumſtances of the contempt. Theſe interrogatories are in the na- 
ture of a charge or accuſation, and muſt by the courſe of the 
court be exhibited within the firſt four days: and, if any of 
the interrogatories is improper, the defendant may refuſe to an- 
ſwer it, and move the court to have it ſtruck out *. If the party 
can clear himſelf upon oath, he is diſcharged; but, if perjured, 
may be proſecuted for the perjury *.. If he confeſſes the contempt, 
the court will proceed to correct him by fine, or impriſon- 
ment, or both, and ſometimes by a.corporal or infamous pu- 
niſhment ®. If the contempt be of ſuch a nature, that, 
when the fact is once acknowleged, the court can receive no 
farther information by interrogatories than it is already poſſeſſed 
of, (as in the caſe of a reſtous ) the defendant may be admitted 


to make fuch ſimple acknowlegement, and receive his judgment, 


without anfwering to any interrogatories : but if he wilfully and 
obſtinately refuſes to anſwer, or anſwers in an evafive manner, 


he is then clearly guilty of a high and repeated en to 
Rent ith eg at the diſcretion of the court. 


Ir cannot have eſcaped the attention of the reader, that this 
method, of making the defendant anſwer upon oath to a cri- 


minal charge, is not agreeable to the genius of the common 


law in any other inſtance; and ſeems indeed to have been 
derived to the courts of king's bench and common pleas through 
the medium of the courts of equity. For the whole proceſs 
of the courts of equity, in the ſeveral ſtages of a cauſe, and 
finally to enforce their decrees, was, till the introduction of 


ſequeſtrations, in the nature of a proceſs of contempt; acting 


only in perſonam and not i rem. And there, after the party 
in contempt has anfwered the interrogatories, ſuch his anſwer 
may be contradicted and diſproved by affidavits of the adverſe 
party: Whereas in the courts of law, the admiſſion of the party 


to purge himſelf by oath is more favourable to his liberty, 


1 6 Mod. 73. ; „ Cro. Car. 146. 
= Stra. 444. | The king v. Elkins. M. 8 Geo. III. B. R. 
GMod. 73. 1 See Vol. III. pag. 100, 101. 


though 
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though perhaps not leſs dangerous to his conſcience; for, if he 
clears himſelf by his anſwers, the complaint is totally diſmiſſed. 
And, with regard to this ſingular mode of trial, thus admitted 
in this one particular inſtance, I ſhall only for the preſent ob- 
ſerve; that as the proceſs by attachment in general appears to 
be extremely antient*, and has fince the reſtoration been con- 
firmed by an expreſs act of parliament*, ſo the method of ex- 


amining the delinquent himſelf upon oath, with regard to the 


contempt alleged, is at leaſt of as high antiquity*, and by long 
and immemorial uſage is now become the law of the land. 


r Vearb. 22 Edw. IV. 29. © M. 5 Edw. IV. rot. 75. cited in Raft, 
Stat. 13 Car, II. ſt. 2. c. 2. $. 4. Ent. 268. pl. 5. 
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CHAPTER THE TWENTY FIRST. 


Or ARRESTS. 


E are now to conſider the regular and ordinary method 

of proceeding in the courts of criminal juriſdiction ; 

which may be diſtributed under twelve general heads, following 

each other in a progreſſive order: vz. 1. Arreſt; 2. Commit- 

ment, and bail; 3. Proſecution; 4. Proceſs; 5. Arraignment, 

and it's incidents; 6. Plea, and iflue ; 7. Trial, and conviction; 

8. Clergy; 9. Judgment, and it's conſequences ; 10. Reverſal 

of judgment; 11. Reprieve, or pardon; 12. Execution: all 
which will be diſcuſſed in the ſubſequent part of this book. 


FiRsT then, of an arreſt: which is the apprehending or re- 
ſtraining of one's perſon, in order to be forthcoming. to anſwer 
an alleged or ſuſpected crime. To this arreſt all perſons whatſo- 
ever are, without diſtinction, equally liable to all criminal caſes: 
but no man is to be arreſted, unleſs charged with ſuch a crime, 
as will at leaſt juſtify holding him to bail, when taken. And, 
in general, an arreſt may be made four ways: 1. By warrant: 
2. By an officer without warrant: 3. By a private perſon alſo 
without warrant: 4. By an hue and cry. 


„ 
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1. A WARRANT may be granted in extraordinary caſes by 
the privy council, or ſecretaries of ſtate*; but ordinarily by juſ- 
tices of the peace. This they may do in any caſes where they 
have a juriſdiction over the offence; in order to compel the 
perſon accuſed to appear before them >: for it would be abſurd 


to give them power to examine an offender, unleſs they had 


alſo a power to compel him to attend, and ſubmit to ſuch exa- 
mination. And this extends undoubtedly to all treaſons, felo- 
nies, and breaches of the peace; and alſo to all ſuch offences 
as they have power to puniſh by ſtatute. Sir Edward Coke in- 
deed © hath laid it down, that a juſtice of the peace cannot iſſue 
a warrant to apprehend a felon upon bare ſuſpicion ; no, not 
even till an indictment be actually found: and the contrary 
practice is by others held to be grounded rather upon conni- 


vance, than the expreſs rule of law; though now by long cuſ- 


tom eſtabliſhed. A doctrine, which would in moſt caſes give a 
looſe to felons to eſcape, without puniſhment ; and therefore fir 
Matthew Hale hath combated it with invincible authority, and 
ſtrength of reaſon : maintaining, 1. That a juſtice of peace 
hath power to iſſue 4 warrant to apprehend a perſon accuſed of 
of felony, though not yet indicted; and 2. That he may alſo 
iſſue a warrant to apprehend a perſon ſiaſpected of felony, though 
the original ſuſpicion be not in himſelf, but in the party that 
prays his warrant ; becauſe he is a competent judge of the pro- 
| bability offered to him of ſuch ſuſpicion. But in beth caſes it 
is fitting to examine upon oath the party requiring a warrant, 
as well to aſcertain that there i a felony or other crime actually 
committed, without which no warrant ſhould be granted ; as 
alſo to prove the cauſe and probability of ſuſpecting the party, 
againſt whom the warrant is prayed*. This warrant ought to 


be under the hand and ſeal of the juſtice, ſhould ſet forth the 


time and place of making, and the cauſe for which it is made, 


* 1 Lord Raym. 65. 4 2 Hawk. P. C. 84. 
2 Hawk. P. C. 84. 2 Hal. P. C. 108. 
© 4Inſt, 176. f Hid. 110. 
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and ſhould be directed to the conſtable, or other peace officer, 
requiring him to bring the party either generally before any juſ- 
tice of the peace for the county, or only before the juſtice who 
granted it; the warrant in the latter caſe being called a Ypecial 
warrant*. A general warrant to apprehend all perſons ſuſpected, 
without naming or particularly delgribing any perſon in ſpecial, 
is illegal and void for it's uncertainty *; for it is the duty of 
the magiſtrate, and ought not to be left to. the officer, to judge 
of the ground of ſuſpicion. And a warrant to apprehend all 
perſons guilty of a crime therein ſpecified, is no legal warrant : 
for the point, upon which it's authority reſts, is a fact to be de- 
cided on a ſubſequent trial ; namely, whether the perſon ap- 
prehended thereupon be really guilty or not. It is therefore in 
fact no warrant at all: for it will not juſtify the officer who 
acts under iti; whereas a lawful warrant will at all events in- 
demnify the officer, who executes the ſame miniſterially. When 
a warrant is received by the officer, he is bound to execute it, 
ſo far as the Jurildiclion of the magiſtrate and himſelf extends. 
A warrant from the chief, or other, juſtice of the court of king's 
bench extends all over the kingdom: and is zefte'd, or — 
England; not Oxfordſhire, Berks, or other particular county. 
But the warrant of a juſtice of the peace in one county, as 
Yorkſhire, muſt be backed, that is, ligned by a juſtice of the 
peace in another, as Middleſex, before it can be executed there. 


Formerly, regularly ſpeaking, there ought to have been a freſh 


0 2 Hawk. P. C. 8586. and under every adminiſtration, except the 
1 Hal. P. C. 580. 2 Hawk. P. C. 82. four laſt years of queen Anne, down to the 
1 practice had obtained i in the ſecreta- year 1763 : when ſuch a warrant being ifſued 
-ries office ever ſince the reſtoratĩion, ground to apprehend the authors, printers and pub- 
ed on ſome clauſes in the acts for regulating liſhers of a certain ſeditious libel, it's vali- 
the preſs, of iſſuing general warrants to take dity was diſputed; and the warrant was ad- 
up (without naming any perſon in particu- | Judged by the whole court of king's bench 
lar) the authors, printers and publiſhers of to be void, in the caſe of Money v. Leach. 
fach obſcene or ſeditiouslibels, as were par- Tin. 5 Geo. II. B. R. After which the 
ticularly ſpecified in the warrant. When ifſuing of ſuch general warrants was de- 
thoſe acts expired in 2694, the ſame practice clared illegal by a vote of the houſe of 
was inadvertently continucd, in every reign commons, (Com. Journ. 22 Apr. 1766.) 


warrant 
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warrant in every freſh county; but the practice of backing 
warrants had long prevailed without law, and was at laſt autho- 
rized by ſtatutes 23 Geo. II. c. 26. and 24 Geo. II. c. 55. 


2. ARRESTS by officers, without warrant, may be executed, 
1. By a juſtice of the peace; who may himſelf apprehend, or 
cauſe to be apprehended, by word only, any perſon committing 
a felony or breach of the peace in his preſence *. 2. The ſheriff, 
and 3. The coroner, may apprehend any felon within the county 
without warrant. 4. The conſtable, of whoſe office we for- 
merly ſpoke!, hath great original and inherent authority with 
regard to arreſts. He may, without warrant, arreſt any one for 
a breach of the peace, and carry him before a juſtice of the 
peace. And, in caſe of felony actually committed, or a dan- 
gerous wounding whereby felony is like to enſue, he may upon 
probable ſuſpicion arreſt the felon ; and for that purpoſe is au- 
thorized (as upon a juſtice's warrant) to break open doors, and 
even to kill the felon if he cannot otherwiſe be taken ; and, if 
he or his aſſiſtants be killed in attempting ſuch arreſt, it is mur- 
der in all concerned *. 5. Watchmen, either thoſe appointed 
by the ſtatute of Wincheſter, 13 Edw. I. c. 4. to keep watch 
and ward in all towns from ſunſetting to ſunriſing, or ſuch as 
are mere aſſiſtants to the conſtable, may virtute officit arreſt all 


offenders, and particularly nightwalkers, and commit them to 
cuſtody till the morning *. 


3. Any private perſon (and 4 fortiori a peace officer) that is 
preſent when any felony is committed, is bound by the law to 
arreit the felon ; on pain of fine and impriſonment, if he eſcapes 
through the negligence of the ſtanders by *. And they may juſtify 
breaking open doors upon following ſuch felon : and if they Kill 
him, provided he cannot be otherwiſe taken, it is juſtifiable ; 
though if cher are killed in endeavouring to make ſuch arreſt, it is 


& 1 Hal. P. C. 86. : „Bid. 98. Ke. LH . 


1 See Vol. I. pag. 355. 2 Hawk. P. C. 74. 
= 2 Hal. P. C. 88—96. | 
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murder? . Upon probable ſuſpicion alſo a private perſon may arreſt 
the felon, or other perſon ſo ſuſpefed 1, but he cannot juſtify 

breaking open doors to do it; and if ether party kill the _ 
in the attempt, it is manſlaughter, and no more*. It is no more, 
becauſe there is no malicious deſign to kill: but it amounts to 
ſo much, becauſe it would be of moſt pernicious conſequence, 
if, under pretence of ſuſpecting felony, any private perſon might 


break open a houſe, or kill another; and alfo becauſe ſuch arreſt 


upon cuſp picion is barely permitted by the law, and not enjoined, 
as in the caſe of thoſe who are 2 0h when a felony is com- 
e. 


4. THERE is yet another ſpecies of arreſt, wherein both of- 
ficers and private men are concerned, and that is upon an hue 
and cry raiſed upon a felony committed. An hue (from Buer, 

to ſhout ) and ery, hute/ium et clamor, is the old common law 
proceſs of purſuing, with horn and with voice, all felons, and 
fuch as have dangerouſly wounded another *. It is alſo men- 
tioned by ſtatute Weſtm. 1. 3 Edw, I. c. 9. and 4 Edw. I. de 
officio coronatorts. But the principal ſtatute, relative to this 


matter, is that of Wincheſter, 13 Edw. I. c. 1 & 4. which 


directs, that from thenceforth every country ſhall be fo well 
kept, that, immediately upon robberies and felonies committed, 


freſh ſuit ſhall be made from town to town, and from county 


to county; and that hue and cry ſhall be raiſed upon the felons, 
and they that keep the town ſhall follow with hue and cry, 
with all the town and the towns near; and ſo hue and cry ſhall 
be made from town to town, until they be taken and delivered 
to the ſheriff. And, that ſuch hue and cry may more effec- 
tually be made, the hundred is bound by the ſame ſtatute, c. 3. 
to anſwer for all robberies therein committed, unleſs they take 


the felon; which is the foundation of an action againſt the. 


” 2 Hal. P. C. 77. 9 tr. 2. c. 1. f. 1. Mirr. 
1 Stat. 30 Geo. II. c. 24. „ 
2 Hal. P. C. 82, 83. f 
% hun- 
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hundred *, in cafe of any loſs by robbery, By ſtatute 27 Eliz. 
c. 13. no hue and cry is ſufficient, unleſs made with both 
horſemen and footmen. ' And by ſtatute 8 Geo. II. c. x6. the 
conſtable or like officer refuſing or neglecting to make hue and 
cry, forfeits 5/:- and the whole vill or diſtrict is ſtill in ſtrict- 
neſs liable to be amerced, according to the law of Alfred, if 
any felony be committed therein and the felon eſcapes. An in- 
ſtitution, which hath long prevailed in many of the eaſtern 
couhtties, and hath in part been introduced even into the Mogul 
empire, about the beginning of the laſt century; which is ſaid 
to have effectually delivered that vaſt territory from the plague 
of robbers, by making in ſome places the villages, in others 
the officers of juſtice, reſponſible for all the robberies commit- 
ted within their reſpective diſtricts . Hue and cry“ may be 
raiſed either by precept of a juſtice of the peace, or by a peace 
officer, or by any private man that knows of a felony. The 
party raiſing it muſt acquaint the conſtable of the vill with all 
the circumſtances which he knows of the felony, and the per- 
ſon of the felon ; and thereupon the conſtable is to ſearch his 
_ own town, and raiſe all the neighbouring vills, and make pur- 
ſuit with horſe and foot: and in the proſecution of ſuch hue 
and cry, the conſtable and his attendants have the ſame powers, 
protection, and indemnification, as if acting under the warrant 
of a juſtice of the peace. But if a man wantonly or maliciouſly 


raiſes a hue and cry, without cauſe, he ſhall be ſeverely puniſhed 
as a diſturber of the public peace*. 


In order to encourage farther the apprehending of certain 
felons, rewards and immunities are beſtowed on ſuch as bring 
them to juſtice, by divers acts of parliament. The ſtatute 
4&5 W. & M. c. 8. enacts, that ſuch as apprehend a high- 
wayman, and proſecute him to conviction, ſhall receive a re- 
ward of 40 J. from the public; to be paid to them (or, if killed 


See Vol. III. pag. 160. 2 Hal. P. C. 100—104. 
Mod. Un. Hiſt, vi. 383. vii. 156. * 1 Hawk. P. C. 75. 
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in the endeavour to take him, their executors) by the ſheriff 
of the county : to which the flatute 8 Geo. II. c. 16. ſuper- 
adds 107. to be paid by the hundred indemnified by ſuch taking. 
By ſtatute 10 & 11 W. III. c. 23. any perſon apprehending and 
proſecuting to conviction a felon guilty of burglary or private 
larciny to the value of 5 s. from any ſhop, warehouſe, coach- 
| houſe, or ſtable, ſhall be excuſed from all pariſh offices. And 
by ſtatute 5 Ann. c. 31. any perſon ſo apprehending and proſe- 
cuting a burglar, or felonious houſebreaker, (or, if killed in 
the attempt, his executors) ſhall be entitled to a reward of 
1 


— 
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CHAPTER THE TWENTY SECOND. 


Ox COMMITMENT and BAIL. 


HEN a delinquent is arreſted by any of the means 
mentioned in the preceding chapter, he ought regularly 
to be carried before a juſtice of the peace. And how he is there 
to be treated, I ſhall next-ſhew, under the ſecond head, of 
commitment and batl. 


Tux juſtice, before whom fuch priſoner is brought, is bound 
immediately to examine the circumſtances of the crime alleged : 
and to this end by ſtatute 2 & 3 Ph. & M. c. 10. he is to take 
in writing the examinatien of ſuch priſoner, and the information 
of thoſe who bring him: which, Mr Lambard obſerves *, was 
the firſt warrant given for the examination of a felon in the 
Engliſh law. For, at the common law, nemo tenebatur prodere 
ſeipſum; and his fault was not to be wrung out of himſelf, but 
rather to be diſcovered by other means, and other men. If upon 
this enquiry it manifeſtly appears, either that no ſuch crime was 
committed, or that the ſuſpicion entertained of the priſoner was 
wholly groundleſs, in ſuch caſes only it is lawful totally to diſ- 
charge him. Otherwiſe he muſt either be committed to priſon, or 
give bail ; that is, put in ſecurities for his appearance, to anſwer 


* Eirenarch. b. 2. c. 7. 


the 
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the charge againſt him, This commitment therefore being only 
for ſafe cuſtody, wherever bail will anſwer the ſame intention, 
it ought to be taken; as in moſt of the inferior crimes : but in 
felonies, and other lice of a capital nature, no bail can be 
a ſecurity equivalent to the actual cuſtody of the perſon. For 
what is there that a man may not be induced to forfeit, to fave 
his own life? and what ſatisfaction or indemnity is it to the 
public, to ſeize the effects of them who have bailed a murderer, 
if the murderer himſelf be ſuffered to eſcape with impunity ? 
Upon a principle fimilar to which, the Athenian magiſtrates, 
when they took a ſolemn oath, never to keep a citizen in bonds 
that could give three ſureties of the ſame quality with himſelf, 
did it with an exception to ſuch as had embezzled the public 
money, or been guilty of treaſonable prattiſes*, What the na- 
ture of bail is, hath bern ſhewn in the preceding book ©; 12. 
a delivery, or bailment, of a perſon to his fureties, upon their 
giving (together with. himſelf) ſufficient ſecurity for his appear- 
ance: he being ſuppoſed to continue in their friendly cuſtody, 
inſtead of going to gaol. In civil caſes we have ſeen' that every 
defendant is bailable ; but in criminal matters it is otherwiſe. 
Let us therefore enquire, in what cafes the OY accuſed ought, 
or ought: not, 1 admitted to bail. 


: AND, firſt, to refuſe or delay to bail any perſon bailable, is 
an offence againſt the liberty of the ſubject, in any magiſtrate, by 
the common law*; as well as by the ftatute Weſtm. 1. 3 Edw. I. 
c. 15. and the habeas corpus act, 31 Car. II. c. 2. And leſt the 
intention of the law ſhould be fruſtrated by the juſtices requi- 
ring bail to a greater amount than the nature of the caſe de- 
mands, it is expreſſly declared by ſtatute 1 W. & M. ſt. 2. c. 1. 
that exceſſive bail ought not to be required: though what bail 
ſhall be called exceffive, muſt be left to the courts, on conſider- 


ing the circumſtances of the caſe, to determine. And on the 


other hand, if the magiſtrate takes inſufficient bail, he is liable 


d Pott. Antiq. b. 1. c. 18. - 2 Hawk. P. C. go. 
© Sce Vol. III. pag. 290. 
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to be fined, if the criminal doth not appear. Bail may be taken 
either in court, or in ſome particular caſes by the ſheriff, coro- 
ner, or other magiſtrate ; but moſt uſually by the juſtices of the 
peace. Regularly, in all offences cither againſt the common law 
or a& of parliament, that are below felony, the offender ought 
to be admitted to bail, unleſs it be prohibited by ſome ſpecial 
act of parliament*, In order therefore more preciſely to aſcertain 
what offences are bailable, | 


LAB x us next ſee, who may not be admitted to bail, or, what 
offences are nat bailable.. And here I ſhall not conſider any one 
of thoſe caſes in which bail is ouſted by ſtatute, from priſoners 
convicted of particular offences; for then ſuch impriſonment 
without bail is part of their ſentence and puniſhment. But, 
where the impriſonment is only for ſafe cuſtody before the con- 
viction, and not for puniſhment afterwards, in ſuch caſes bail is 
ouſted or taken away, wherever the offence is of a very enor- 
mous nature: for then the public is entitled to demand nothing 
leſs than the higheſt ſecurity that can be given; viz. the body 
of the accuſed, in order to enſure that juſtice ſhall be done 
upon him, if guilty. Such perſons therefore, as the author of 
the mirror obſerves*, have no other fureties but the four walls. 
of the priſon. By the antient common law, before and ſince 
the conqueſt, all felonies were bailable, till murder was ex- 
cepted by ſtatute : ſo that perſons might be admitted to bail be- 
fore conviction almoſt in every caſe. But the ſtatute Weſtm. 1. 
3 Edw. I. c. 15. takes away the power of bailing in treaſon, 
and in divers inſtances of felony. The ſtatute 1 & 2 Ph. & Mar. 
c. 13. gives farther regulations in this matter: and upon the 
whole we may collect, that no juſtices of the peace can bail, 
1. Upon an accuſation of treaſon: nor, 2. Of murder: nor, 


* 2 Hawk, P. C. 89. _ i In omnibus placitis de felonia ſalet accuſa-- 
2 Hal. P. C. 125. tus per plegios dimitti, practerguam in placits 

8 c. 2. F.24. de homicidio, ubi ad terrorem aliter flatutzm:. 
d 2 Inſt, 189. | eft. (Glanv. I. 14. c. 1.) 


K 2 Inſt. 186. 2 Hal. P. C. 129. 
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In caſe of manſlaughter, if the priſoner be clearly the la yer, 
and not barely ſuſpected to be ſo; or if any indictment be found 
againſt him : nor, 4. Such as, being committed for felony, have 
broken priſon ; 3 becauſe it not only carries a preſumption of 
guilt, but is alſo ſuperadding one felony to another: 5. Perſons 
outlawed : 6. Such as have abjured the realm : 7. Approvers, 
of whom we ſhall ſpeak in a ſubſequent chapter, and perſons by 
them accuſed: 8. Perſons taken with the — or in the 
fact of felony: 9. Perſons charged with arſon: 10. Excom- 
municated perſons, taken by writ de excommunicato 3 all 
which are clearly not admiſſible to bail. Others are of a dubious 
nature, as, 11. Thieves openly defamed and known: 12. Per- 
ſons charged with other felonies, or manifeſt and enormous of- 
fences, not being of good fame: and 13. Acceſſories to felony, 

that labour under the ſame want of reputation. 'Theſe ſeem to 
be in the diſcretion of the juſtices, whether bailable or not. 
The laſt claſs are ſuch as muff be bailed. upon offering ſufficient 
ſurety ; as, 14. Perſons of good fame, charged with a bare 
ſuſpicion of manſlaughter, or other inferior homicide : 15. Such 
ons, being charged with petit larciny”c or any felony, not 

: or, 16. With being acceſſory to any felony. 
' Laſtly, it is agreed that the court of king's. bench (or any judge 
thereof in time of vacation) may bail for any crime whatſoever, 
be it treaſon, murder, or any other offence, according to the 
circumſtances of the caſe. And herein the wiſdom of the law 
is very manifeſt. To allow bail to be taken commonly for ſuch 
enormous crimes, would greatly tend to elude the public juſtice: 
and yet there are caſes, though they rarely happen, i in which it 
would be hard and unjuſt to confine a man in priſon, though | 
accuſed even of the greateſt offence. The law has therefore 
provided one court, and only one, which has a diſcretionary 
power of bailing in any caſe: except only, even to this high 
juriſdiction, and of courſe to all inferior ones, ſuch perſons as 


In the reign of queen Elizabeth it was a charge of high treaſon, by any of the 
the unanimous opinion of the judges, that queen's privy council. (1 Anderſ. 298.) 
no court could bail upon a commitment, for 


are 
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are committed by cither houſe of parliament, ſo long as the 
ſeſſion laſts ; or ſuch as are committed for contempts by any of 
the king's ſuperior courts of juſtice. 


Uyon the whole, if the offence be not bailable, or the party 
cannot find bail, he is to be committed to the county gaol by 
the mittimus of the juſtice, or warrant under his hand and ſeal, 
containing the cauſe of his commitment ; there to abide till de- 
livered by due courſe of law. But this impriſonment, as has 
been ſaid, is only for ſafe cuſtody, and not for puniſhment : 
therefore, in this dubious interval between the commitment and 
trial, a priſoner ought to be uſed with the utmoſt humanity ; 
and neither be loaded with needleſs fetters, or ſubjected to other 
hardſhips than ſuch as are abſolutely requifite for the purpoſe 
of confinement only: though what are fo requiſite, muſt too 
often be left to the diſcretion of the gaolers; who are frequently 
a mercileſs race of men, and, by being converſant in ſcenes of 
miſery, ſteeled againſt any tender ſenſation. Yet the law will 
not juſtify them in fettering a priſoner, unlefs where he is un- 
ruly, or has attempted an eſcape *: this being the humane lan- 
guage of our anticnt lawgivers *, © cuftodes poenam fibi commiſſe- 
e rum non augeant, nec eos torgueant ; ſed omni ſacvitia remota, 
1% pretategue adhubita, judicia debite exequantur.” 
u 2 Hal. P. C. 122. „Het. Z 1. c. 26. 
2 Inſt. 381. z Inft. 34. 
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 CrHarTER THE TWENTY THIRD. 


Or THz skVARAAL MODES or PROSECUTION. 


"HE next ſtep towards the puniſhment of offenders is their 

42 proſecution, or the manner of their formal accuſation. 

And this is either upon a previous finding of the fact by an in- 

queſt or grand jury; or without ſuch previous finding. The 
former way is either by preſentment, or indifiment. 


I. A preſentment, generally taken, is a very comprehenfive 
term; including not only preſentments properly ſo called, but 
alſo inquiſitions of office, and indictments by a grand jury. A 
preſentment, properly ſpeaking, is the notice taken by a grand 
jury of any offence from their own or obſcryation *, 
without any bill of indictment laid before them at the ſuit of 
the king. As, the preſentment of a nufance, a libel, and the 
like ; upon which the officer of the court muſt afterwards frame 
an indictment, before the party preſented as the author can be 
put to anſwer it. An inquifition of office is the act of a jury, 
ſummoned by the proper officer to enquire of matters relating 
to the crown, upon evidence laid before them. Some of theſe 
are in themſelves convictions, and cannot afterwards be traverſed 
or denied ; and therefore the inqueſt, or jury, ought to hear all 


* Lamb. Eirerarrb. I 4 c. 5. . | 
0 that 
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that can be alleged on both fides. Of this nature are all inqui- 
ſitions of felo de ſe ; of flight in perſons accuſed of felony ; of 
deodands, and the like ; and preſentments of petty offences in 
the ſheriff's tourn or court-leet, whereupon the preſiding officer 
may ſet a fine. Other inquifitions may be afterwards traverſed 
and examined; as particularly the coroner's inquifition of the 
death of a man, when it finds any one guilty of homicide : for 
in ſuch caſes the offender ſo preſented muſt be arraigned upon 
this inquiſition, and may diſpute the truth of it ; which brings 
it to a kind of indictment, the moſt uſual and effectual means 
of proſecution, and into which we will therefore enquire a 
little more minutely. 


II. An mdiiment* is a written accuſation of one or more 
perſons of a crime or miſdemeſnor, preferred to, and preſented 
upon oath by, a grand jury. To this end the ſherift of every 
county is bound to return to every ſeſſion of the peace, and 
every commiſſion of oyer and terminer, and of general gaol de- 
livery, twenty four good and lawful men of the county, ſome 
out of every hundred, to enquire, preſent, do, and execute all 
thoſe things, which on the part of our lord the king ſhall then 
and there be commanded them*®. They ought to be frecholders, 
but to what amount is uncertain*: which ſeems to be cafus 
omiſſus, and as proper to be ſupplied by the legiſlature as the 
qualifications of the petit jury; which were formerly equally 
_ vague and uncertain, but are now ſettled by ſeveral acts of par- 
liament. However, they are uſually gentlemen of the beſt fi- 
gure in the county. As many as appear upon this panel, are 
ſworn upon the grand jury, to the amount of twelve at the leaſt, 
and not more than twenty three; that twelve may be a majo- 
rity. Which number, as well as the confitution itſelf, we find 
exactly deſcribed, fo early as the laws of king Ethelred®. <* Exeant 
& ſeniores duodecim tbani, et praefettus cum eis, et jurent fuper 
© ſanetuarium quod eis in manus datur, quod nolint ullum innacemtem * 


> See appendix. f. 1. 4 Bid. 155. 
2 Hal. P. C. 154. Wilk. LL. Angl. Sax. 115. 
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& accufare , nee akquem noxmum celare.” In the time of king 
Richard the firſt (2ccording to Hoveden) the proceſs of electing 
the grand jury, ordamed by that prince, was as follows: four 


two more out of every hundred; which two affociated to them- 
ſelves ten other principal freemen, and thoſe twelve were to 
anſwer concerning all particulars relating to their own diſtrict. 
This number was probably found too large and inconvenient ; 
but the traces of this inftitution ſtill remain, in that ſome of 
the jury muſt be ſummoned out of every hundred. This grand 
jury are previoully ĩnſtructed in the articles of their enquiry, 
by a charge from the judge who preſides upon the bench. They 
then withdraw, to fit and receive indictments, which are pre- 
ferred to them in the name of the king, but at the ſuit of any 
private proſecuter ; and they are only to hear evidence on be- 
half of the proſecution: for the finding of an indictment is 
only in the nature of an enquiry or accuſation, which is after- 
wards to be tried and determined; and the grand jury are only 
to enquire upon their oaths, whether there be ſufficient cauſe 
to call upon the party to anſwer it. A jury however 
ought to be thoroughly perſuaded of the truth of an indictment, 
ſo far as their evidence goes; and not to reſt fatisfied merely 


with remote probabilities : a doctrine, that might be applied 
to very oppreſſive purpoſes *. 


TAE grand jury are fworn to enquire, only for the body of 
the county, pro corpore comtatus ; and therefore they cannot re- 
gularly enquire of a fact done out of that county for which they 
are fworn, unleſs particularly enabled by act of parliament. And 
to fo high a nicety was this matter antiently carried, that where 
2 man was wounded in one county, and died in another, the 
offender was at common law indiQable in neither, becauſe no 
complete act of felony was done in any one of them: but by 
ſtatute 2 & 3 Edw. VI. c. 24. he is now indictable in the county 
where the party died. And fo in ſome other caſes : as particu- 

State Trials. IV. 183. 
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larly, where treaſon is committed out of the realm, it may bo 
enquired of in any county. within the realm, as the king ſhall 
direct, in purſuance of ſtatutes 26 Hen. VIII. c.13. 35 Hen. VIII. 
c. 2. and 5 & 6 Edw. VI. c. 11. But, in general, all offences 
muſt be enquired into as well as tried in the county where the 
fact is committed. : 


Wuzn the grand jury have heard the evidence, if they think 
it a groundleſs accuſation, they uſed formerly to endorſe on the 
back of the bill, << ignoramus; or, we know nothing of it ; 
int. mating, that though the facts might poſſibly be true, that 
truth did not appear to them: but now, they aſſert in Engliſh, 
more abſolutely, not a true bill; and then the party is diſ- 
charged without farther anſwer. But a freſh bill may afterwards 
be preferred to a ſubſequent grand jury. If they are ſatisfied 
of the truth of the accuſation, they then endorſe upon it, a 
« true bill; antiently, Billa vera.” The indictment is then 
ſaid to be found, and the party ſtands indicted. But, to find a 
bill, there muſt at leaſt twelve of the jury agree: for fo tender 
is the law of England of the lives of the ſubjects, that no man 
can be convicted at the ſuit of the king of any capital offence, 
unleſs by the unanimous voice of twenty four of his equals and 
neighbours : that is, by twelve at leaſt of the grand jury, in the 
firſt place, aſſenting to the accuſation ; and afterwards, by the 
whole petit jury, of twelve more, finding him guilty upon his 
trial. But, if twelve of the grand jury aſſent, it is a good pre- 
ſentment, though ſome of the reſt difagree . And the indict- 
ment, when ſo found, is publicly delivered into court. 


INDICTMENTS muſt have a preciſe and fufficient certainty. 
By ſtatute 1 Hen. V. c. 5. all indictments muſt ſet forth the 
chriſtian name; firname, and addition of the ftate and degree, 
myſtery, town, or place, and the county of the offender : and 
all this to identify his perſon. The time, and place, are alſo to be 
aſcertained, by naming the day, and townſhip, in which the fact 
was committed: though 2 miſtake in theſe points is in general 

s zHal. P. C. 161. not 
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not held to be material, provided the time be laid previous to 
the finding of the indictment, and the place to be within the 
juriſdiction of the court. But ſometimes the time may be very 
material, where there is any limitation in point of time aſſigned 
for the proſecution of offenders; as by the ſtatute 7 Will. III. c. z. 
which enacts, that no proſecution ſhall be had for any of the trea- 
ſons or miſpriſions therein mentioned (except an aſſaſſination de- 

ſigned or attempted on the perſon of the king) unleſs the bill of 
indictment be found within three years after the offence com- 
mitted ® : and, in caſe of murder, the time of the death muſt 
be laid within a year and a day after the mortal ſtroke was 
given. The offence itſelf muſt alſo be ſet forth with clearneſs 
and certainty : and in ſome crimes particular words of art muſt 
be uſed, which are ſo appropriated by the law to expreſs the 
preciſe idea which it entertains of the offence, that no other 
words, however ſynonymous they may ſeem, are capable of 
doing it. Thus, in treaſon, the facts muſt be laid to be done, 
* treaſonably, and againſt his allegiance;” antiently . proditorie 
* of contra ligeantiae ſuae debitum: elſe the indictment is void, 
In indictments for murder, it is neceſſary to ſay that the party 
indicted <£ murdered,” not killed or flew,” the other; which 
till the late ſtatute was expreſſed in Latin by the word . murdra- 

« vit. In all indictments for felonies, the adverb . feloniouſly, 
&« felonice,” muſt be uſed ; and for burglaries alſo, “ burglariter,” 
or in Engliſh, « burglariouſly :” and all theſe to aſcertain the 
intent. In rapes, the word “ rapurt,” or * raviſhed,” is neceſ- 
fary, and muſt not be expreſſed by any periphraſis; in order to 
render the crime certain. So in larcinies alſo, the words ſelo- 
© nice cepit et aſportavit, feloniouſly took and carried away,” are 
neceſſary to every indictment; for theſe only can expreſs the 
very offence. Alſo in indictments for murder, the length and 
depth of the wound ſhould in general be expreſſed, in order 
that it may appear to the court to have been of a mortal nature: 
but if it goes through the body, then it's dimenſions are imma- 
terial, for that is apparently ſufficient to have been the cauſe of 


> Foſt. 249. i See Vol. III. pag. 321. 
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the death. Alſo where a limb, or the like, is abſolutely cut off, 
there ſuch deſcription is impoſſible *. Laſtly, in indictments the 
dalue of the thing, which is the ſubject or inſtrument of the 
offence, muſt ſometimes be expreſſed. In indictments for lar- 
cinies this is neceſſary, that it may appear whether it be grand 
or petit larciny ; and whether entitled or not to the benefit of 
clergy : in homicide of all ſorts it is neceſſary; as the weapon, 


with which it is committed, is forfeited to the king as a deo- 
dand. 


Tux remaining methods of proſecution are without any pre- 
vious finding by a jury, to fix the authoritative ſtamp of veriſi- 
militude upon the accuſation. One of theſe, by the common law, 
was when a thief was taken with the marnour, that is, with the 
thing ſtolen upon him, in manu. For he might, when ſo detected 

agrante delicto, be brought into court, arraigned, and tried, 
without indictment : as by the Daniſh law he might be taken 
and hanged upon the ſpot, without accuſation or trial. But 
this proceeding was taken away by ſeveral ſtatutes in the reign 
of Edward the third v: though in Scotland a ſimilar proceſs re- 
mains to this day ©. So that the only ſpecies of proceeding at the 
ſuit of the king, without a previous indictment or preſentment 
by a grand jury, now ſeems to be that of information. 


III. IN FORMATIONS are of two ſorts; firſt, thoſe which 
are partly at the ſuit of the king, and partly at that of a ſub- 
ject; and ſecondly, ſuch as are only in the name of the king. 
The former are uſually brought upon penal ſtatutes, which in- 
flict a penalty upon conviction of the offender, one part to the 
uſe of the king, and another to the uſe of the informer ; and 
are a ſort of qui tam actions, (the nature of which was explained 
in a former volume) only carried on by a criminal inſtead of a 


civil procels : uren which 1 ſhall therefore only obſerve, that 


bein | 
« 5 Rep. 1 » Lord Kayms. I. 331. 


! Stlefnh, de jure Sueon. I. 3. c. 5. © * See Vol. III. pag. 160, 
2 Hal, P. C. 149. | 
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by the ſtatute 31 Eliz. c. 5. no proſecution upon any penal ſta- 
tute, the ſuit and benefit whereof are limited in part to the 
king and in part to the proſecutor, can be brought by any com- 
mon informer after one year is expired fince the commiſſion of 
the offence ; nor on behalf of the crown after the lapſe of two 
years longer ; nor, where the forfeiture is originally given only 
to the king, can ſuch proſecution be had after the expiration of 
two years from the commiſſion of the offence. _ 


Tux informations, that are exhibited in the name of the 
king alone, are alſo of two kinds: firſt, thoſe which are truly 
and properly his own ſuits, and filed ex gfficio by his own imme- 
diate officer, the attorney general : ſecondly, thoſe in which, 
though the king is the nominal proſecutor, yet it is at the rela- 
tion of ſome private perſon or common informer ; and they are 
filed by the king's coroner and attorney in the court of king's 
bench, uſually called the maſter of the crown-office, who is 
for this purpoſe the ſtanding officer of the public. The objects 
of the king's own proſecutions, filed ex officio by his own at- 
torney general, are properly ſuch enormous miſdemeſnors, as 
peculiarly tend to diſturb or endanger his government, or to 
moleſt or affront him in the regular diſcharge of his royal func- 
tions. For offences ſo high and dangerous, in the puniſhment 
or prevention of which a moment's delay would be fatal, the 
law has given to the crown the power of an immediate proſe- 
cution, without waiting for any previous application to any 
other tribunal. A power, ſo neceflary, not only to the eaſe 
and ſafety but even to the very exiſtence of the executive ma- 
giſtrate, was originally reſerved in the great plan of the Engliſh 
conſtitution, which has wiſely provided for the due preſervation 
of all it's parts. The objects of the other ſpecies of informa- 
tions, filed by the maſter of the crown-office upon the com- 
Plaint or relation of a private ſubje&, are any groſs and noto- 
rious miſdemeſnors, riots, batteries, libels, and other immora- 
lities of an atrocious kind , not peculiarly tending to difturd 


? 2 Hawk, P. C. 260, th 
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the government (for thoſe are left to the care of the attorney 
general) but which, on account of their magnitude or perni- 
cious example, deſerve the moſt public animadverſion. And 
when an information is filed, either thus, or by the attorney 
general ex officio, it muſt be tried by a petit jury of the county 
where the offence ariſes : after which, if the defendant be found 
guilty, he muſt reſort to the court for his puniſhment. 


Tur RRE can be no doubt but that this mode of proſecution, 
by information (or ſuggeſtion) filed on record by the king's at- 
torney general, or by his coroner or maſter of the crown-office 
in the court of king's bench, is as antient as the common law 
itſelf . For as the king was bound to proſecute, or at leaſt to 
lend the ſanction of his name to a proſecutor, whenever a grand 
jury informed him upon their oaths that there was a ſufficient 
grougd for inſtituting a criminal ſuit ; ſo, when theſe his imme- 
diate officers were otherwiſe ſufficiently afſured that a man had 
committed a groſs miſdemeſnor, either perſonally againſt the 
king or his government, or againſt the public peace and good 
order, they were at liberty, without waiting for any farther in- 
telligence, to convey that information to the court of king's 
bench by a ſuggeſtion on record, and to carry on the proſecution 
in his majeſty's name. But theſe informations ( of every kind) 
are confined by the conſtitutional law to mere miſdemeſnors 
only: for, wherever any capital offence is charged, the ſame 
law requires that the accuſation be warranted by the oath of 
twelve men, before the party ſhall be put to anſwer it. And, as 
to thoſe offences, in which informations were allowed as well as 
indictments, ſo long as they were conſined to this high and re- 
ſpectable juriſdiction, and were carried on in a legal and regular 
courſe in his majeſty's court of king's bench, the ſubje& had no 
reaſon to complain. The fame notice was given, the ſame pro- 
ceſs was iſſued, the ſame pleas were allowed, the ſame trial by 
jury was had, the ſame judgment was given by the ſame judges, 
as if the proſecution had originally been by inditment. But 


4 1 Show. 118. 
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when the ſtatute 3 Hen. VII. c. 1. had extended the juriſdiction 
of the court of ſtar- chamber, the members of which were the 
ſole judges of the law, the fact, and the penalty; and when 
the ſtatute 11 Hen. VII. c. 3. had permitted informations to be 
brought by any informer upon any penal ſtatute, not extending 
to life or member, at the aſſiſes or before the juſtices of the 
peace, who were to hear and determine the ſame according to 


their own diſcretion ; then it was, that the legal and orderly 


juriſdiction of the court of king's bench fell into diſuſe and ob- 
livion, and Empſon and Dudley (the wicked inſtruments of king 
Henry VII) by hunting out obſolete penalties, and this tyranni- 
cal mode of proſecution, with other oppreſſive devices *, conti- 
nually haraſſed the ſubject and ſhamefully inriched the crown. 
The latter of theſe acts was ſoon indeed repealed by ſtatute 
1 Hen. VIII. c. 6. but the court of ſtar-chamber continued in 
high vigour, and daily increaſing it's authority, for more than a 
century longer; till finally aboliſhed by ſtatute 16 Car. I. c. 10. 


Uro this diſſolution the old common law authority of the 
court of king's bench, as the caſſas morum of the nation, being 
found neceſſary to reſide ſomewhere for the peace and good go- 
vernment of the kingdom, was again revived in practice. And 
it is obſervable, that, in the ſame act of parliament which abo- 
liſhed the court of ſtar-chamber, a conviction by information is 
expreſſly reckoned up, as one of the legal modes of conviction of 
ſuch perſons, as ſhould offend a third time againſt the proviſions 
of that ſtatute". It is true, fir Matthew Hale, who preſided in 
this court ſoon after the time of ſuch revival, is faid ® to have 
been no friend to this method of proſecution : and, if ſo, the 
reaſon of ſuch his diſlike was probably the ill uſe, which the 
maſter of the crown-office then made of his authority, by per- 
mitting the ſubject to be harraſſed with vexatious informations, 


r 1 And. 157. | tit. Information. pag. 187. (edit. 1657.) 
* 5 Mod. 464. - 2 Sid. 71. 1 Sid. 152. | 
t Styl. Rep. 217. 245. Styl. prat. Reg. Stat. 16 Car. I. c. 10. F. 6. 
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whenever applied to by any malicious or revengeful proſecutor ; 
rather than his doubt of their legality, or propriety upon urgent 
occaſions*. For the power of filing informations, without any 
control, then refided in the breaſt of the maſter : and, being 
filed in the name of the king, they ſubjected the proſecutor to 
no coſts, though on trial they proved to be groundleſs. This 
oppreſſive uſe. of them, in the times preceding the revolution, 
occaſioned a ſtruggle, ſoon after the acceſſion of king William“, 
to procure a declaration of their illegality by the judgment of 
the court of king's bench. But fir John Holt, who then preſi- 
ded there, and all the judges, were clearly of opinion, that this 
proceeding was grounded on the common law, and could not be 
then impeached. And, in a few years afterwards, a more tem- 
perate remedy was applied in parliament, by ſtatute 4 & 5 W. & 
M. c. 18. which enacts, that the clerk of the crown ſhall not 
file any information without expreſs direction from the court of 
king's bench : and that every proſecutor, permitted to promote 
ſuch information, ſhall give ſecurity by a recognizance of twenty 
pounds (which now ſeems to be too ſmall a ſum) to proſecute 
the ſame with effect; and to pay coſts to the defendant, in caſe 
he be acquitted thereon, unleſs the judge, who tries the infor- 
mation, ſhall certify there was reaſonable cauſe for filing it ; and, 
at all events, to pay coſts, unleſs the information ſhall be tried 


act, that it ſhall not extend to any other informations, than 
thoſe which are exhibited by the maſter of the crown-office : 
and, conſequently, informations at the king's own ſuit, filed by 
his attorney general, are no way reſtrained thereby. 


THERE is one ſpecies of informations, ſtill farther regulated 
by ſtatute 9 Ann. c. 20. viz. thoſe in the nature of a writ of que 
warranto ; which was ſhewn in the preceding volume *, to be a 
_ remedy given to the crown againſt ſuch as had uſurped or in- 


* 1 Saund. 3o1. 1 Sid. 174. Farr, 361. 1 Show. 106. 
7 M. 1W. & M. 5 Mod. 459. Comb. 141. See Vol. III. pag. 262. 
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tends to the ſame purpoſe as the antient writ, being generally 
made uſe of to try the civil rights of ſuch franchiſes ; though 
it is commenced in the fame manner as other informations are, 
by leave of the court, or at the will of the attorney-general : 
being properly a criminal proſecution, in order to fine the de- 
fendant for his uſurpation, as well as to ouſt him from his office; 


yet uſually conſidered at preſent as merely a civil proceeding. 


Tus E are all the methods of proſecution at the ſuit of the 
king. There yet remains another, which is merely at the ſuit 
of the ſubject, and is called an appeal. 


IV. An appeal, in the ſenſe wherein it is here uſed, does not 
fignify any complaint to a ſuperior court of an injuſtice done by 
an inferior one, which is the general uſe of the word; but it here 
means an original ſuit, at the time of it's firft commencement *. 
An appeal therefore, when ſpoken of as a criminal proſecution, 
denotes an accuſation by a private ſubject againſt another, for 
fome heinous crime ; demanding puniſhment on account of the 
particular injury ſuffered, rather than for the offence againſt the 
public. As this method of proſecution is ſtill in force, I cannot 


1 | omit to mention it : but, as it is very little in uſe, on account 
1 of the great nicety required in conducting it, I ſhall treat of it 
= very briefly ; referring the ſtudent for more particulars to other 
3 voluminous compilations *. 
* „ Tus private proceſs, for the puniſhment of public crimes, 
—_— a 14a. 2.2.5, 25 had probably it's original in thoſe times, when a private pecu- 
| G niary ſatisfaction, called a weregi/d, was conſtantly paid to the 
m1 party injured, or his relations, to expiate enormous offences. 
_ This was a cuftom derived to us, in common with other nor- 
_— thern nations , from our anceſtors, the antient Germans; among 


1 
| 4 2 It is derived from the French, © ape. fame as the ordinary ſenſe of © appeal” in 
= er, the verb active, which ſignifies to. Engliſh. X | 
call upon, ſummon, or challenge one; and b 2 Hawk. P. C. ch. 23. 
not the verb neuter, which ſigniſies the © Sticrnh. de jure Sucon. J. 3. c. * 
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whom according to Tacitus“, * luitur bomicidium certo armento- 
« rum ac pecorum numero; recipitque ſatigfactionem univerſa do- 
« mus . In the ſame manner by the Iriſh Brehon law, in 
caſe of murder, the Brehon or judge was uſed to compound be- 
tween the murderer, and the friends of the deceaſed who proſe- 
cuted him, by cauſing the malefactor to give unto them, or to 
the child or wife of him that was ſlain, a recompenſe which 
they called an eriach. And thus we find in our Saxon laws 
(particularly thoſe of king Athelſtan ) the ſeveral weregilds for 
homicide eſtabliſhed in progreſſive order, from the death of the 
ceorl or peaſant, up to that of the king himſelf *. And in the 
laws of king Henry I, we have an account of what other of- 
fences were then redeemable by weregild, and what were not 
ſo k. As therefore, during the continuance of this cuſtom, a pro- 
ceſs was certainly given, for recovering the weregild by the party 
to whom it was due; it ſeems that, when theſe offences by de- 
grees grew no longer redeemable, the private proceſs was ſtill 
continued, in order to inſure the infliction of puniſhment upon 


the offender, though the party injured was allowed no pecuniary 
compenſation for the offence. 


Bur, though appeals were thus in the nature of proſecutions 
for ſome atrocious injury committed more immediately againſt 
an individual, yet it alſo was antiently permitted, that any ſub- 


4 de M. G. c. 21. 

© And in another place, (c. 12.) „De- 
« Jiftis, pro modo poenarum, equorum pecorum- 
& 146 numeroconvitti mulctantur. Pars mulFae 
egi vel civitati; pars ipſi qui vindicatur, 
« vel propinguis ejus, exſolvitur.” 

f Spenſer's ſtate of Ireland, pag. 1513. 
edit. Hughes, 

8s Tudic. Civit. Lund. Wilk. 71. 

b The weregild of a ceorl was 266 
thrymſas, that of the king 30000 ; each 
thrymſa being equal to about a ſhilling of 
our preſent money. The weregild of a 
ſubject was paid entirely to the relations of 


the party ſlain: but that of the king was 
divided ; one half being paid to the * 
the other to the royal family. 

e. I 

* In Turkey this principle is ſtill carried 
ſo far, that even murder is never proſecuted 
by the officers of the government, as with 
us. It is the bufineſs of the next relations, 
and them only, to revenge the ſlaughter of 
their kinſmen ; and if they rather chooſe 
( as they generally do) to compound the 
matter for money, nothing more is faid 


about it. (Lady M. W. Montague. lett. 42.) 
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je& might appeal another ſubject of high-treaſon, either in the 
courts of common law ', or in parliament, or (for treaſons com- 
mitted beyond the ſeas) in the court of the high conſtable and 
marſhal. The cognizance of appeals in the latter ſtill continues 
in force; and ſo late as 1631 there was a trial by battel awarded 
in the court of chivalry, on ſuch an appeal of treaſon®: but the 
firſt was virtually aboliſhed * by the ſtatutes 5 Edw. III. c. . and 
25 Edw. III. c. 24. and the ſecond expreſſly by ſtatute 1 Hen. IV. 
c. 14. So that the only appeals now in force, for things done 
within the realm, are appeals of felony and mayhem. 


AN appeal of felony may be brought for crimes committed 
either againſt the parties themſelves, or their relations. The 
crimes againſt the parties themſelves are /arciny, rape, and arſen. 
And for theſe, as well as for mayhem, the perſons robbed, raviſh- 
ed, maimed, or whoſe houſes are burnt, may inſtitute this pri- 
vate proceſs. The only crime againſt one's relation, for which 
an appeal can be brought, is that of Killing him, by either mur- 
der or manſlaughter. But this cannot be brought by every rela- 
tion: but only by the wife for the death of her huſband, or by 
the heir male for the death of his anceſtor ; which heirſhip was 
alſo confined, by an ordinance of king Henry the firſt, to the 
four neareſt degrees of blood. It is given to the wife, on ac- 
count of the loſs of her huſband : therefore, if ſhe marries again, 
before or pending her appeal, it is loſt and gone; or, if ſhe 
marries after judgment, ſhe” ſhall not demand execution. The 
heir, as was faid, muſt alſo be heir male, and ſuch a one as was 
the next heir by the courſe of the common law, at the time of 
the killing of the anceſtor. But this rule has three-exceptions : 
1. If the perſon killed leaves an innocent wife, ſhe only, and 
not the heir, ſhall have the appeal : 2. If there be no wife, and 
the heir be accuſed of the murder, the perſon, who next to him 
would have been heir male, ſhall bring the appeal: 3. If the 


1 Britt. c. 22. i * 1 Hal. P. C. 349. 
„ By Donald lord Rea againſt David » Mirr. c. 2. F. 7. 
Ramſey. (Ruſhw. vol. 2. part. 2. pag. 112.) 
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wife kills her huſband, the heir may appeal her of the death. a,: . g. 


And, by the ſtatute of Glouceſter, 6 Edw. I. c. 9. all appeals of 
death muſt be ſued within a year and a day after the completion 
of the felony by the death of the party : which ſeems to be 
only declaratory of the old common law; for in the Gothic 
conſtitutions we find the ſame ** praęſcriptis annalis, quae currit 
« adverſus actorem, ſi de homzicida ei non conſtat intra annum a caede 
« facta, nec quenquam interea arguat et accuſet ?.” 


Tus appeals may be brought, previous to any indictment; 
and, if the appellee be acquitted thereon, he cannot be after- 
wards indicted for the ſame offence. In like manner as by the 
old Gothic conſtitution, if any offender gained a verdict in his 
favour, when proſecuted by the party injured, he was alſo un- 
derſtood to be acquitted of any crown proſecution for the ſame 
offence !: but, on the contrary, if he made his peace with the 
king, ſtill he might be proſecuted at the ſuit of the party. And 
ſo, with us, if a man be acquitted on an indictment of murder, 
or found guilty, and pardoned by the king, ſtill he may, by 
virtue of ſtatute 3 Hen. VII. c. 1. be proſecuted by appeal for the 
ſame felony, not having as yet been puniſhed for it : though, if 
he hath been found guilty of manſlaughter on an indictment, 
and hath had the benefit of clergy, and ſuffered the judgment 
of the law, he cannot afterwards be appealed. For it is a maxim 
of law, that ** nemo bis punitur pro eodem delicto. 


Ir the appellee be found guilty, he ſhall ſuffer the ſame judg- 
ment, as if he had been convicted by indictment: but with this 
remarkable difference; that on an indictment, which is at the 
ſuit of the king, the king may pardon and remit the execution ; 
on an appeal, which is at the ſuit of a private ſubject, to make 
an atonement for the private wrong, the king can no more par- 
don it, than he can remit the damages recovered on an action of 
battery". In like manner as, while the weregild continued to 


? Stiernh. de jure Goth. J. 3. c. 4. 2 Hawk. P. C. 392. 
* Lid. l. 1. c. 5. 
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be paid as a fine for homicide, it could not be remitted by the 


king's authority *. And the antient uſage was, ſo late as Hen 
the fourth's time, that all the relations of the ſlain ſhould drag 
the appellee to the place of execution*: a cuſtom, founded upon 
that ſavage ſpirit of family reſentment, which prevailed univer- 
ſally through Europe, after the irruption of the northern na- 
tions, and is peculiarly attended to in their ſeveral codes of law; 
and which prevails even now among the wild and untutored in- 
habitants of America : as if the finger of nature had pointed it 
out to mankind, in their rude and uncultivated ſtate. However, 
the puniſhment of the offender may be remitted and diſcharged 
by the concurrence of all parties intereſted ; and as the king b 
his pardon may fruſtrate an indictment, fo the appellant by his 
releaſe may diſcharge an appeal ": ** nam quilibet poteſt renunciare 
te juri, pro ſe introducto. 


THESE are the ſeveral methods of proſecution inſtituted by 
the laws of England for the puniſhment of offences ; of which 
that by indictment is the moſt general. I ſhall therefore confine 
my ſubſequent obſervations principally to this method of proſe- 
cution ; remarking by the way the moſt material variations that 
may ariſe, from the method of proceeding by either information 
or appeal. 


* LL. Eam. F. 3. u 1 Fal. P. C. 9. 
t M. 11 Hen. V. 12. z Inſt, 131. 
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CHAPTER THE TWENTY FOURTH. 


Or PROCESS vuron AN INDICTMENT. 


E are next, in the fourth place, to enquire into the 


manner of ifſuing proceſs, after indictment found, to 


bring in the accuſed to anſwer it. We have hitherto ſuppoſed 
the offender to be in cuſtody before the finding of the indict- 
ment ; in which caſe he is immediately to be arraigned thereon. 
But if he hath fled, or ſecretes himſelf, in capital caſes ; or 
hath not, in ſmaller miſdemeſnors, been bound over to appear 
at the aſſiſes or ſeſſions, ſtill an indictment may be preferred 
againſt him in his abſence ; ſince, were he preſent, he could not 
be heard before the grand jury againſt it. And, if it be found, 

then proceſs muſt, iſſue to bring him into court; for the indict- 
ment cannot be tried, unleſs he perſonally appears : according 
to the rules of equity in all, and the expreſs proviſion of ſtatute 
28 Edw. III. c. 3. in capital, caſes; that no man ſhall be put to 
death, without being brought to anſwer by due proceſs of law. 


THE proper proceſs on an indictment for any petty miſde- 
meſnor, or on a penal ſtatute, is a writ of venire facias, which 
is in the nature of a ſummons to cauſe the party to appear. And 
if by the return to ſuch venire it appears, that the party hath 
lands in the county whereby he may be diſtreined, then a 4% 


freſs infinite ſhall be iſſued from time to time till he appears. 
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But if the ſheriff returns that he hath no lands in his bailiwick, 
then (upon his non-appearance) a writ of capias ſhall iſſue, which 
commands the ſheriff to take his body, and have him at the next 
aſſiſes; and if he cannot be taken upon the firſt capias, a ſecond, 
and a third ſhall iſſue, called an a/as, and a pluries capias. But, 
on indictments for treaſon or felony, a capias is the firſt proceſs : 
and, for treaſon or homicide, only one ſhall be allowed to iſſue *, 
or two in the caſe of other felonies, by ſtatute 25 Edw. III. 
c. 14. though the uſage is to iſſue only one in any felony ; the 
proviſions of this ſtatute being in moſt caſes found impracticable?®. 
And ſo, in the caſe of miſdemeſnors, it is now the uſual prac- 
tice for any judge of the court of king's bench, upon certificate 
of an indictment found, to award a writ of capias immediately, 
in order to bring in the defendant. But if he abſconds, and it 
is thought proper to purſue him to an outlawry, then a greater 
exactneſs is neceſſary. For, in ſuch caſe, after the ſeveral writs 
have iflued in a regular number, according to the nature of the 
reſpective crimes, without any effect, the offender ſhall be put 
in the exigent in order to his outlawry : that is, he ſhall be ex- 
acted, proclaimed, or required to ſurrender, at five county courts; 
and if he be returned guinto exactus, and does not appear at the 
fifth exaction or requiſition, then he is adjudged to be out/arved, 
or put out of the protection of the law; ſo that he is incapable 
of taking the benefit of it in any reſpec, either by bringing ac- 
tions or otherwiſe. 


Tu E puniſhment for outlawries upon indictments for miſde- 
meſnors, is the ſame as for outlawries upon civil actions; (of 
which, and the previous proceſs by writs of capias, exigi factas, 
and proclamation, we ſpoke in the preceding book ©) viz. for- 
feiture of goods and chattels. But an outlawry in treaſon or fe- 
lony amounts to a conviction and attainder of the offence charged 
in the inditment, as much as if he had been found guilty by 
his country *. His life is however ſtill under the protection of 

See appendix. F. 1, © See Vol. III. pag. 283, 4- 


> 2 Hal. P. C. 195. « 2 Hal, P. C. 205. 1 
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the law, as hath formerly been obſervedꝰ: and though antiently 
an outlawed felon was ſaid to have caput lupinum, and might be 
knocked on the head like a wolf, by any one that ſhould meet 
himf; becauſe, having renounced all law, he was to be dealt 
with as in a ſtate of nature, when every one that ſhould find him 
might ſlay him : yet now, to avoid ſuch inhumanity, it is holden 
that no man is intitled to kill him wantonly or wilfully ; but in 


your to apprehend him“. For any perſon may arreſt an outlaw 
on a criminal proſecution, either of his own head, or by writ 
or warrant of capias utlagatum, in order to bring him to execu- 
tion. But ſuch outlawry may be frequently reverſed by writ of 
error; the proceedings therein being (as it is fit they ſhould be) 
exceedingly nice and circumſtantial ; and, if any ſingle minute 
point be omitted or miſconducted, the whole outlawry is illegal, 

and may be reverſed: upon which reverſal the party accuſed is 
admitted to plead to, and defend himſelf againſt, the indictment. 


Tnus much for proceſs to bring in the offender after indict- 
ment found; during which ſtage of the proſecution it is, that 
writs of certiorari facias are uſually had, though they may be 


ment, with all the proceedings thereon, from any inferior court 
of criminal juriſdiction into the court of king's bench; which 
is the ſovereign ordinary court of juſtice in cauſes criminal. And 
this is frequently done for one of theſe four purpoſes; either, 
1. To conſider and determine the validity of appeals or indict- 
ments and the proceedings thereon ; and to quaſh or confirm 
them as there is cauſe : or, 2. Where it is ſurmiſed that a par- 
tial or inſufficient trial will probably be had in the court below, 
the indictment is removed, in order to have the priſoner or de- 
fendant tried at the bar of the court of king's bench, or before 
the juſtices of ui privs: or, 3. It is ſo removed, in order to 
plead the king's pardon there: or, 4. To iſſue proceſs of 


© See pag. 178. | 8 1 Hal. P. C. 497. 
* Mirr, c. 4. $. 4. Co. Litt. 128, > Bratton, fol. 125 
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outlawry againſt the offender, in thoſe counties or places where 
the proceſs of the inferior judges will not reach him. Such 
writ of certiorari, when iſſued and delivered to the inferior court 
for removing any record or other proceeding, as well upon in- 
dictment as otherwiſe, ſuperſedes the juriſdiction of ſuch infe- 
rior court, and makes all ſubſequent proceedings therein entirely 
erroneous and illegal ; unleſs the court of king's bench remands 
the record to the court below, to be there tried and determined. 
A certiorari may be granted at the inſtance of either the proſe- 
cutor or the defendant: the former as a matter of right, the 
latter as a matter of diſcretion; and therefore it is ſeldom granted 
to remove indictments from the juſtices of gaol delivery, or after 
iſſue joined or confeſſion of the fact in any of the courts below. 


AT this ſtage of proſecution alſo it is, that indictments found 
by the grand jury againſt a peer muſt in conſequence of a writ 
of certiorari be certified and tranſmitted into the court of parlia- 
ment, or into that of the lord high ſteward of Great Britain ; 
and that, in places of excluſive juriſdiction, as the two univer- 
ſities, indictments muſt be delivered (upon challenge and claim 
of cognizance) to the courts therein eſtabliſhed by charter, and 
confirmed by act of parliament, to be there reſpectively tried 
and determined. 


1 2 Hal. P. C. 210. x 2 Hawk. P. C. 287. 4 Burr. 749. 
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CHAPTER THE TWENTY FIFTH. 


Or ARRAIGNMENT, AND 1's 


NCIDENTS. a OH <: 
- „ 


4 


HEN the offender either appears voluntarily to an in- 
dictment, or was before in cuſtody, or is brought i 2 og 
criminal proceſs to anſwer it in the proper court, he is imme- 


diately to be arraigned thereon ; which is the fifth ſtage of cri- 
minal proſecution. | 


To arraign, is nothing elſe but to call the priſoner to the bar 
of the court, to anſwer the matter charged upon him in the in- 
dictment *. The priſoner is to be called to the bar by his name; 
and it is laid down in our antient books *, that, though under 
an indictment of the higheſt nature, he muſt be brought to the 
bar without irons, or any manner of ſhackles or bonds ; unleſs 
there be evident danger of an eſcape, and then he may be ſe- 
cured with irons. But yet in Layer's caſe, A. D. 1722. a dif- 
ference was taken between the time of arraignment, and the 


time of trial; and accordingly the priſoner ſtood at the bar in 
Chains during the time of his arraignment. 


*'2 Hal. P. C. 216. Britt. c.5. Staundf. P. C. 78. 3 Inſt. 34. 
* Bract. J. 3. de coron. c. 18. F. 3. Mirr. Kel. 10. 2 Hal. P. C. 219. 2 Hawk. P. C. 308. 
c. 5. ell. „ „„ i. n., . 1. © State Trials, VI. 230. 
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Wu he is brought to the bar, he is called upon by name 
to hold up his hand: which, though it may ſeem a trifling cir- 
cumſtance, yet is of this importance, that by the holding up of 
his hand conſtat de perſona, and he owns himſelf to be of that 
name by which he is called*. However it is not an indiſpenſable 
ceremony; for, being calculated merely for the purpoſe of iden- 
tifying the perſon, any other acknowlegement will anſwer the 
purpoſe as well : therefore, if the priſoner obſtinately and con- 
temptuouſly refuſes to hold up his hand, but confeſſes he is the 
perſon named, it is fully ſufficient ©. 


THEN the indictment is to be read to him diſtinctly in the 
Engliſh tongue (which was law, even while all other proceedings 


which it is to be demanded of him, whether he be guilty of the 
crime, whereof he ſtands indicted, or not guilty. By the old 
common law the acceſſory could not be arraigned till the princi- 

was attainted ; and therefore, if the principal had never been 
indicted at all, had ſtood mute, had challenged above thirty five 
jurors peremptorily, had claimed the benefit of clergy, had ob- 
tained a pardon, or had died before attainder, the acceſſory in 
any of theſe caſes could not be arraigned : for non conſtitit whe- 
ther any felony was committed or no, till the principal was at- 
tainted ; and it might ſo happen that the acceſſory ſhould be con- 
victed one day, and the principal acquitted the next, which 
would be abſurd. However, this abſurdity could only happen, 
where it was poſſible, that a trial of the principal might be had, 
ſubſequent to that of the acceſſory : and therefore the law till 
continues, that the acceſſory ſhall not be tried, ſo long as the 
principal remains liable to be tried hereafter. But by ſtatute 
1 Ann. c. 9. if the principal be once convicted, and before at- 
tainder, (that is, before he receives judgment of death or out- 
lawry) he is delivered by pardon, the benefit of clergy, or other- 
wiſe ; or if the principal ſtands mute, or challenges peremptorily 


# 2 Hal, P. C. 219. © Raym. 408. 6 
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above the legal number of jurors, ſo as never to be convicted at 
all ; in any of theſe caſes, in which no ſubſequent trial can be 
had of the principal, the acceſſory may be proceeded againſt, as 
if the principal felon had been attainted ; for there is no danger 
of future contradiction. And upon the trial of the acceſſory, as 
well after as before the conviction of the principal, it ſeems to 
be the better opinion, and founded on the true ſpirit of juſtice", 
that the acceſſory is at liberty (if he can) to controvert the guilt 
of his ſuppoſed principal, and to prove him innocent of the 
charge, as well in point of fact as in point of law. 


WHEN a criminal is arraigned, he either fands mute, or con- 
feſſes the fact; which circumſtances we may call incidents to the 
arraignment: or elſe he pleads to the indictment, which is to be 
conſidered as the next ſtage of proceedings. But, firſt, let us 


obſerve theſe incidents to the arraignment, of ſtanding mute, or 
confeſſion. | 


I. REGULARLY a priſoner is ſaid to ſtand mute, when, being 
arraigned for treaſon or felony, he either, 1. Makes no anſwer 
at all: or, 2. Anſwers foreign to the purpoſe, or with ſuch 
matter as 1s not allowable; and will not anſwer otherwiſe : or, 
3- Upon having pleaded not guilty, refuſes to put himſelf upon 
the country *. If he ſays nothing, the court ought ex officio to 
impanel a jury, to enquire whether he ſtands obſtinately mute, or 
whether he be dumb ex viſitatione Dei. If the latter appears to 
be the caſe, the judges of the court (who are to be of counſel 
for the priſoner, and to ſee that he hath law and juſtice) ſhall 
proceed to the trial, and examine all points as if he had pleaded 
not guilty *. But whether judgment of death can be given 
againſt ſuch a priſoner, who hath never pleaded, and can ſay 
nothing in arreſt of judgment, is a point yet undetermined *. 
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Ir he be found to be obſtinately mute, (which a priſoner hath 
been held to be, that hath cut out his own tongue ,) then, if 


it be on an indictment of high treaſon, it is clearly ſettled that 


ſtanding mute is equivalent to a conviction, and he ſhall receive 
the ſame judgment and execution. And as in this the higheſt 
crime, ſo alſo in the loweſt ſpecies of felony, viz. in petit lar- 


ciny, and in all miſdemeſnors, ſtanding mute is equivalent to 


conviction. But upon appeals or indictments for other felonies, 
or petit treaſon, he ſhall not be looked upon as convicted, fo as 
to receive judgment for the felony ; but ſhall, for his obſtinacy, 
receive the terrible ſentence of penance, or peine forte et dure. 


BEFORE this is pronounced the priſoner ought to have not 
only trina admonitio, but alſo a convenient reſpite of a few hours, 
and the ſentence ſhould be diſtinctly read to him, that he may 


know his danger “*: and, after all, if he continues obſtinate, and 


his offence is clergyable, he ſhall have the benefit of his clergy 
allowed him; even though he is too ſtubborn to pray it Thus 
tender has the modern law been of inflicting this dreadful puniſh- 
ment : but if no other means will prevail, and the priſoner 
(when charged with a capital felony) continues ftubbornly mute, 
the judgment is then given againſt him, without any diſtinction 
of ſex or degree. A judgment, which the law has purpoſely 
ordained to be exquiſitely ſevere, that by that very means it might 
rarely be put in execution. 


Tux rack, or queſtion, to extort a confeſſion from criminals, 
is a practice of a different nature: this being only uſed to com- 
pel a man to put himſelf upon his trial; that being a ſpecies of 
trial in itſelf. And the trial by rack is utterly unknown to the 
law of England ; though once when the dukes of Exeter and 
Suffolk, and other miniſters of Henry VI, had laid a deſign to 
introduce the civil law into this kingdom as the rule of govern- 


2 Inſt. 178. ; ® 2 ab. Þ. ©: ane. | 
1 2 Hawk. P. C. 329. 2 Hal. P. C. 317. 2 Hal. P. C. 321. 2 Hawk. P. C. 332. 
8 ment, 


- SS > # nw 6＋ꝙ6“U +,» 


Ch. 25. WRAON GS. 321 


ment, for a beginning thereof they erected a rack for torture; 
which was called in derifion the duke of Exeter's daughter, and 
{till remains in the tower of London®: where it was occaſionally 
uſed as an engine of ſtate, not of law, more than once in the 
reign of queen Elizabeth? . But when, upon the aſſaſſination of 
Villiers duke of Buckingham by Felton, it was propoſed in the 
privy council to put the aſſaſſin to the rack, in order to diſcover 
his accomplices; the judges, being conſulted, declared unani- 
mouſly, to their own honour and the honour of the Engliſh 
law, that no ſuch proceeding was allowable by the laws of 
England 4. It ſeems aſtoniſhing that this uſage, of adminiſtring 
the torture, ſhould be ſaid to ariſe from a tenderneſs to the lives 
of men: and yet this is the reaſon given for it's introduction in 
the civil law, and it's ſubſequent adoption by the French and 
other foreign nations": viz. becauſe the laws cannot endure 
that any man ſhould die upon the evidence of a falſe, or even a 
fingle, witneſs ; and therefore contrived this method that inno- 
cence ſhould manifeſt itfelf by a ſtout denial, or guilt by a plain 
confeſſion. Thus rating a man's virtue by the hardineſs of his 
conſtitution, and his guilt by the ſenſibility of his nerves ! But 
there needs only to ſtate accurately*, in order moſt effectually 
to expoſe, this inhuman ſpecies of mercy : the uncertainty of 
which, as a teſt and criterion of truth, was long ago very ele- 
gantly pointed out by Tully ; though he lived in a ſtate wherein 
it was uſual to torture ſlaves in order to furniſh evidence: “ fa- 
emen, ſays he, la tormenta gubernat dolor, moderatur natura 
e cujuſque tum animi tum corporis, regit quaefitor, flectit libido, 
* corrumpit ſpes, infirmat metus; ut in tot rerum anguſtiis nihil 
e veritati loci relinguatur *.” 


Int. 35. are truly mathematical : the force of the 


P Barr. 69. 388. «« muſcles and the ſenſibility of the nerves 
1 Ruſhw. Coll. i. 638. * of an innocent perſon being given, it is 
Cad. J. g. t. 41. 1.8. & t. 47. 1.16. „required to find the degree of pain, ne- 
Forteſc. de LL. Angl. c. 22. « ceſſary to make him confeſs himſelf guilty 
The marquis Beccaria, (ch.16.) in an of a given crime.“ 
exquiſite piece of raillery, has propoſed this Pro Sulla. 28. 


problem, with a gravity and preciſion that 
Vor. IV. * 5 


Nr TAE 
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Tux Engliſh judgment of penance for ſtanding mute“ is as 
follows : that the priſoner ſhall be remanded to the priſon from 
whence he came; and put into a low, dark chamber; and there 
be laid on his back, on the bare floor, naked, unleſs where de- 
cency forbids ; that there be placed upon his body as great a 
weight of iron as he can bear, and more; that he ſhall have no 
ſuſtenance, ſave only, on the firſt day, three morſels of the worſt 
bread ; and, on the ſecond day, three draughts of ſtanding water, 
that ſhall be neareſt to the priſon door ; and in this fituation this 
ſhall be alternately his daily diet, ill he dies, as the judgment 
now runs, though formerly it was, till he anfwered®. 


Ir hath been doubted whether this puniſhment ſubſiſted at 
the common law, or was introduced in conſequence of the 
ſtatute Weſtm. 1. 3 Edw. I. c. 12.* which ſeems to be the bet- 
ter opinion. For not a word of it is mentioned in Glanvi! or 
Bracton, or in any antient author, caſe, or record, (that hath 
yet been produced) previous to the reign of Edward I: but 
there are inſtances on record in the reign of Henry III, where 
perſons accuſed of felony, and ſtanding mute, were tried in a 
particular manner, by two ſucceſſive juries, and convicted; and 
it is afſerted by the judges in 8 Hen. IV. that, by the cemmon 
law before the ſtatute, ſtanding mute on an appeal amounted to 
a conviction of the felony *. This ſtatute of Edward I directs 
ſuch perſons, as will not put themſelves upon inqueſts of fe- 
« Jonies before the judges at the ſuit of the king, to be put 
into hard and ſtrong priſon ¶ſoient mys en la priſone fort et dure) 
„as thoſe which refuſe to be at the common law of the land.“ 
And, immediately after this ſtatute, the form of the judgment 
appears in Fleta and Britton to have been only a very ſtrait con- 


2 Hal. P. C. 319. 2 Hawk. P. C. 329. _* Staundf.P. C. 149. Barr. 65. 
® Britton. c. 4. 22. Flet. /.1. c. 34. Y Emlyn on 2 Hal. P. C. 322. 


$. 33. * Al common ley, avant le flatute de We}}-1. 
» 2Inft.179, 2 Hal. P. C.322. 2 Hawk. c. 12. fl a/eun uſt eftre appeal, et uft efire mute, 
P. C. 330. il ſerra convitt de felony. (M. 8 Hen. V. 2.) 


finement 
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finement in priſon, with hardly any degree of ſuſtenance ; but 
no weight is directed to be laid upon the body, ſo as to haſten 
the death of the miſerable ſufferer : and indeed any ſurcharge of 
puniſhment on perſons adjudged to penance, fo as to ſhorten 
their lives, is reckoned by Horne in the mirror“ as a ſpecies of 
criminal homicide : to which we may add, that the record of 
35 Edw. I. (cited by a learned author) moſt clearly proves, that 
the priſoner might then poſſibly ſubſiſt for forty days under this 
lingering puniſhment. I ſhould therefore imagine that the prac- 
tice of loading him with weights, or, as it is uſually called, 
preſſing him to death, was gradually introduced between the reign 
of Edward I and 8 Hen. IV, when it firſt appears upon our 
books ©; and was intended as a ſpecies of mercy to the delin- 
quent, by delivering him the ſooner from his torment : and 
hence I preſume it alſo was, that the duration of the penance 
was then firſt* altered; and inſtead of continuing till he anſiered, 

it was directed to continue till he died, which muſt very ſoon 
happen under an enormous preſſure. 


TAE uncertainty of it's original, the doubts that may be 
conceived of it's legality, and the repugnance of it's theory (for 
it rarely is carried into practice) to the humanity of the laws of 
England, all ſeem to require a legiſlative abolition of this cruel 
proceſs, and a reſtitution of the antient common law ; whereby 
the ſtanding mute in felony, as well as in treaſon and in treſ- 
paſs, amounted to a confeſſion of the charge. Or, if the cor- 
ruption of the blood and the conſequent eſcheat in felony were 
removed, the peine forte et dure might ſtill remain, as a monu- 

ment of the ſavage rapacity, with which the lordly tyrants of 
feodal antiquity hunted after eſcheats and forfeitures ; but no 
man would ever be tempted to undergo ſuch a horrid alternative. 
For the law is, that by ſtanding mute, and ſuffering this heavy 
penance, the judgment, and of courſe the corruption of the blood 
and eſcheat of the /ands, are ſaved in felony and petit treaſon ; 


ch. 1. f. 9. © Et fuit dit, que le contrarie aruit eſtre 


: Barr. 62. fait devant ces heures. { Ibid. 2 | | 
» Yearb. 8 Hen. IV. 1. Kr 2 though 
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though not the forfeiture of the goods : and therefore this lin- 
gering puniſhment was probably introduced, in order to extort a 
plea; without which it was held that no judgment of death could 
be given, and fo the lord loſt his eſcheat. But notwithſtanding 
theſe terrors, ſome hardy delinquents, conſcious of their guilt, 
and yet touched with a tender regard for their children, have 
rather choſen to ſubmit to this painful death, than the caficr 
judgment upon conviction, which might expoſe their i 
not only to preſent want, but to future incapacitics of inherit- 
ance. But in high treaſon, as ſtanding mute is equivalent to 2 
conviction, the ſame judgment, the ſame corruption of bloed, 
and the ſame forfeitures attend it, as in other caſes of convic- 
tion. And thus much for the demeſnor of a priſoner upon his 
arraignment, by ſtanding mute. 


II. Tu z other incident to arraignments, exclufive of the 
plea, is the priſoner's confeſſion of the indictment. Upon a fimple 
and plain confeſſion, the court hath nothing to do but to award 
judgment : but it is uſually very backward in receiving and re- 
cording ſuch confeſſion, out of tenderneſs to the life of the ſub- 
ject; and will generally adviſe the priſoner to retract it, and 
plead to the indiftment *. 


Bur there is another ſpecies of confeſſion, which we read 
much of in our antient books, of a far more complicated kind, 
which is called approvement. And that is when a perſon, in- 
dicted of treaſon or felony, and arraigned for the fame, doth 
confeſs the fact before plea pleaded; and appeals or accuſes others, 
his accomplices, of the ſame crime, in order to obtain his par- 
don. In this caſe he gs called an approver or prover, probater, 
and the party 3 or accuſed is called the appellee. Such 
approvement can only be in capital offences; and it is, as it were, 
equivalent to an indictment, fince the appellee is equally called 
upon to anſwer it: and if he hath no reaſonable and legal ex- 


ceptions to make to the perſon of the approver, which indecd 
2 Hawk. P. C. 331. f 2 Hal. P. C. 225. 


are 
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are very numerous, he muſt put himſelf upon his trial, either 
by battel, or by the country; and, if vanquiſhed or found 
guilty, muſt ſuffer the judgment of the law, and the approver 
ſhall have his pardon, ex debito juſtitiae. On the other hand, if the 
appellee be conqueror, or acquitted by the jury, the approver ſhall 
receive judgment to be hanged, upon his own confeſſion of the 
indictment; for the condition of his pardon has failed, vz. 
the convicting of ſome other perſon, and therefore his convic- 
tion remains abſolute. 


Bor it is purely in the diſcretion of the court to permit the 
approver thus to appeal, or not; and, in fact, this courſe of ad- 
mitting approvements hath been long diſuſed : for the truth 
was, as fir Matthew Hale obſerves, that more miſchief hath a- 
rifen to good men by theſe kind of approvements, upon falſe 
and malicious accuſations of deſperate villains, than benefit to 
the public by the diſcovery and conviction of real offenders. And 
therefore, in the times when ſuch appeals were more frequently 
admitted, great ſtrictneſs and nicety were held therein: though, 
fince their diſcontinuance, the doctrine of approvements is be- 
come a matter of more curioſity than uſe. I ſhall only obſerve, 
that all the good, whatever it be, that can be expected from this 
method of approvement, is fully provided for in the caſes of 
robbery, burglary, houſebreaking, and larciny to the value of 
five ſhillings from ſhops, warehouſes, ſtables, and coachhouſes, by 
ſtatutes 4 & 5 W. & M. c. 8. 10 & II W. III. c. 23. and 5 Ann. 
c. 31. Which enact, that, if any ſuch felon, being out of priſon, 
ſhall diſcover two or more perſons, who have committed the like 
felonies, ſo as they may be convicted thereof ; he ſhall in moſt 
caſes receive a reward of 40/, and in general be entitled a par- 
don of all capital offences, excepting only murder and treaſon. 
And if any ſuch perſon, having feloniouſly ſtolen any lead, iron, 
or other metals, ſhall diſcover and convict two offenders of having 
illegally bought or received the ſame, he ſhall by virtue of ſtatute 
29 Geo. II. c. 30. be pardoned for all /uch felonies committed 
before ſuch diſcovery. | 


f 2 Hal. P. C. ch. 29. 2 Hawk. P. C. ch. 24. 


CHAPTER THE TWENTY SIXTH, 


Or PLEA, AN D ISSUE. 


WE are now to conſider the plea of the priſoner, or de- 
fenfive matter alleged by him on his arraignment, if he 
does not confeſs, or ſtand mute. This is either, 1. A plea to 
the juriſdiction; 2. A demurrer; 3. A plea in abatement ; 
4- A ſpecial plea in bar; or, 5. The general iſſue. 


FoRMERLY there was another plea, now abrogated, that of 
ſandtary; which is however neceſſary to be lightly touched upon, 
as it may give ſome light to many parts of our antient law: it 
being introduced and continued during the ſuperſtitious venera- 
tion, that was paid to conſecrated ground in the times of popery. 
Firſt then, it is to be obſerved, that if a perſon accuſed of any 
crime (except treaſon, wherein the crown, and ſacrilege, wherein 
the church, was too nearly concerned) had fled to any church 
or church-yard, and within forty days after went in ſackcloth 
and confeſſed himſelf guilty before the coroner, and declared all 
the particular circumſtances of the offence; and thereupon took 
the oath in that caſe provided, viz. that he abjured the realm, 
and would depart from thence forthwith at the port that ſhould 
be affigned him, and would never return without leave from the 
king; he by this means ſaved his life, if he obſerved the condi- 
tions of the oath, by going with a croſs in his hand and with 

all 
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all conveniant ſpeed, to the port aſſigned, and embarking. For 
if, during this forty days privilege of ſanctuary, or in his road to 
the ſea ſide, he was apprehended and arraigned in any court for 
this felony, he might plead the privilege of ſanctuary, and had 
a right to be remanded, it taken out againſt his will . But by 
this abjuration his blood was attainted, and he forfeited all his 
goods and chattels*. The immunity of theſe privileged places 
was very much abridged by the ſtatutes 27 Hen. VIII. c. 19. and 
32 Hen. VIII. g. 12. And now, by the ſtatute 21 Jac. I. c. 28. 
all privilege of ſanctuary, and abjuration conſequent thereupon, 
is utterly taken away and aboliſhed. 


FoRMERLY alſo the benefit of clergy uſed to be pleaded 
before trial or conviction, and was called a declinatory plea ; 
which was the name alſo given to that of fanEtuary ©, But, as 
the priſoner upon a trial has a chance to be acquitted, and to- 
tally diſcharged ; and, if convicted of a clergyable felony, is 
entitled equally to his clergy after as before conviction ; this 
courſe is extremely diſadvantageous : and therefore the benefit of 


clergy is now very rarely pleaded ; but, if found requiſite, ie 


prayed by the convict before judgment is paſſed upon him. 


I PROCEED therefore to the five ſpecies of pleas, before- 
mentioned. 


I. A PLEa to the jur:/di#ion, is where an indictment is taken 
before a court, that hath no cognizance of the offence ; as if a 
man be indicted for a rape at the ſheriff's tourn, or for treaſon at 
the quarter ſeſſions: in theſe or ſimilar caſes, he may except to 


the juriſdiction of the court, without anſwering at all to the 
crime alleged *. 


II. A DEMURRER to the indictment. This is incident to 
criminal caſes, as well as civil, when the fact as alleged is allowed 


* Mirr. c. 1. f. 13. 2 Hawk. P. C.335, 2 Hal. P. C. 236. 
d 2 Hawk, | A = 52. 4 Bid. 256, ; 
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he may plead that he has the name of James, and not of John; 
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Book IV, 
to be true, but the priſoner joins iſſue upon ſome point of law 
in the indictment, by which he inſiſts that the fact, as ſtated, is 
no felony, treaſon, or whatever the crime is alleged to be. Thus, 
for inſtance, if a man be indicted for felonioufly ſtealing,a grey- 
hound; which is an animal in which no valuable property can 
be had, and therefore it is not felony, but only a civil treſpaſs, to 
ſteal it: in this caſe the party indicted may demur to the indict- 
ment; denying it to be felony, though he confeſſes the act of 
taking it. Some have held*, that if, on demurrer, the point of 
law be adjudged againſt the priſoner, he ſhall have judgment and 
execution, as if convicted by verdict. But this is denied by 
others, who hold, that in ſuch caſe he ſhall be directed and re- 
ceived to plead the general iſſue, not guilty, after a demurrer 
determined againſt him. Which appears the more reaſonable, 
becauſe it is clear, that if the priſoner freely diſcovers the fact in 
court, and refers it to the opinion of the court, whether it be 
felony, or no; and upon the fact thus ſhewn in appears to be 
felony ; the court will not record the confeſſion, but admit him 
afterwards to plead not guilty*. And this ſeems to be a caſe of 
the ſame nature, being for the moſt part a miſtake in point of 
law, and in the conduct of his pleading ; and, though a man by 
miſpleading may in ſome caſes loſe his property, yet the law 
will not ſuffer him by ſuch niceties to loſe his life. However, 
upon this doubt, demurrers to indictments are ſeldom uſed : ſince 
the ſame advantages may be taken upon a plea of not guilty ; 
or afterwards, in arreſt of judgment, when the verdict has eſta- 
bliſhed the fact. 


8 Pu B IIc 


III. A PLEA in abatement is principally for a miſnaſmer, a 
wrong name, or a falſe addition to the priſoner. As, if James 
Allen, gentleman, is indicted by the name of Fohn Allen, e quire, 


and that he is a gentleman, and not an eſquire. And, if either 
fact is found by a jury, then the indictment ſhall be abated, as 
„2 Hal. P. C. 257. E 2 Hal. P. C. 225. 


f 2 Hawk. P. C. 334. 
writs 
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writs or declarations may be in civil actions; of which we ſpoke 
at large, in the preceding volume ®. But, in the end, there is 
little advantage accruing to the priſoner by means of theſe dila- 
tory pleas ; becauſe if the exception be allowed, a new bill of 
indictment may be framed, according to what the priſoner in his 
plea avers to be his true name and addition. For it is a rule, 
upon all pleas in abatement, that he, who takes advantage of a 
flaw, muſt at the ſame time ſhew how it may be amended. Let. 
us therefore next conſider a more ſubſtantial kind of plea, v:z. 


IV. SPECIAL pleas in bar; which go to the merits of the 
indictment, and give a reaſon why the priſoner ought not to an- 
ſwer it at all, nor put himſelf upon his trial for the crime alle- 
ged. Theſe are of four kinds: a former acquittal, a former 
conviction, a former attainder, or a pardon. There are many 
other pleas, which may be pleaded in bar of an appeal: but 
theſe are applicable to both appeals and indictments. 


1. FIRS r, the plea of auterfoits acquit, or a former ac- 
quittal, is grounded on this univerſal maxim of the common 
law of England, that no man is to be brought into jeopardy 
of his life, more than once, for the ſame offence. And hence 
it is allowed as a confequence, that when a man is once fairly 
found not guilty upon any indictment, or other proſecution, 
he may plead ſuch acquittal in bar of any ſubſequent accuſa- 


tion for the ſame crime. Therefore an acquittal on an appeal 1 
is a good bar to an indictment of the ſame offence. And ſo — 
alſo was an acquittal on an indictment a good bar to an appeal, b 
by the common law * : and therefore, in favour of appeals, a ge- _ 
neral practice was introduced, not to try any perſon on an indict- b 4 
ment of homicide, till after the year and day, within which 4 42 0 
appeals may be brought, were paſt; by which time it often hap- 1 
pened that the witneſſes died, or the whole was forgotten. To =. 


. 4 


remedy which inconvenience, the ſtatute 3 Hen. VII. c. 1. enacts, 
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that indictments ſhall be proceeded on, immediately, at the 
king's ſuit, for the death of a man, without waiting for bring. 
ing an appeal; and that the plea, of auterfoits acquit on an in- 
dictment, ſhall be no bar to the proſecuting of any appeal. 


2. SECONDLY, the plea of auterfoits convict, or a former 
conviction for the ſame identical crime, though no judgment 
was ever given, or perhaps will be, (being ſuſpended by the be- 
nefit of clergy or other cauſes) is a good plea in bar to an in- 
dictment. And this depends upon the ſame principle as the for- 
mer, that no man ought to be twice brought in danger of his 
life for one and the ſame crime'. Hereupon it has been held, 
that a conviction of manſlaughter, on an appeal, is a bar even in 
another appeal, and much more in an indictment, of murder; 
for the fact proſecuted is the ſame in both, though the offences 


differ in colouring and in degree. It is to be obferved, that the 


pleas of auterforts acquit, and auterfoits convict, or a former ac- 
quittal, and former conviction, muſt be upon a proſecution for 
the ſame identical act and crime. But the caſe is otherwiſe, in 


3. THIRDLY, the plea of auterfoits attaint, or a former at- 
tainder ; which is a good plea in bar, whether it be for the ſame 
or any other felony. For wherever a man is attainted of felony, 
by judgment of death either upon a verdi& or confeſſion, by 
outlawry, or heretofore by abjuration ; and whether upon an ap- 
peal or an indictment; he may plead ſuch attainder in bar to any 
ſubſequent indictment or appeal, for the ſame or for any other 
felony”. And this becauſe, generally, ſuch proceeding on a ſe- 


cond proſecution cannot be to any purpoſe; for the priſoner is 


dead in law by the firſt attainder, his blood is already corrupted, 
and he hath forfeited all that he had: ſo that it is abſurd and 
ſuperfluous to endeavour to attaint him a ſecond time. But to 
this general rule however, as to all others, there are ſome ex- 
ceptions ; wherein, ceſſante ratione, ceſſat et ipſa lex. As, 
1. Where the former attainder is reverſed for error, for then it 


2 Hawk. P. C. 377. m Ibid. 375. 


18 


Ch. 26. WON Gs. 331 


is the ſame as if it had never been. And the ſame reaſon holds, 
. where the attainder is reverſed by parliament, or the judgment 
vacated by the king's pardon, with regard to felonies committed 
afterwards. 2. Where the attainder was upon indictment, ſuch 
attainder is no bar to an appeal : for the prior ſentence is pardon- 
able by the king; and if that might be pleaded in bar of the 
appeal, the king might 1 in the end defeat the ſuit of the ſubject, 
by ſuffering the prior ſentence to ſtop the proſecution of a ſe- 
cond, and then, when the time of appealing is elapſed, granting 
the delinquent a pardon. 3. An attainder in felony is no bar to 
an indictment of treaſon : becauſe not only the judgment and 
manner of death are different, but the forfeiture is more exten- 
five, and the land goes to different perſons. 4. Where a perſon 
attainted of one felony, as robbery, is afterwards indicted as 
principal in another, as murder, to which there are alſo acceſſo- 
ries, proſecuted at the ſame time ; in this caſe it is held, that 
the plea of auterfoits attaint is no bar, but he ſhall be compelled 
to take his trial, for the ſake of public juſtice : becauſe the ac- 
ceſſories to ſuch ſecond felony cannot be convicted till after the 
conviction of the principal. And from theſe inſtances we may 
collect that the plea of auterforts attaint is never good, but when 
a ſecond trial would be quite ſuperfluous. 


4. kate a pardon may be pleaded in bar; as at once 


deſtroying the end and purpoſe of the indictment, by remitting 


that puniſhment, which the proſecution is calculated to inflict. 
There is one advantage that attends pleading a pardon in bar, or 
in arreſt of judgment, before ſentence is paſt ; which gives it by 
much the preference to pleading it after ſentence or attainder. 
This is, that by ſtopping the judgment it ſtops the attainder, and 
prevents the corruption of the blood : which, when once cor- 
rupted by attainder, cannot afterwards be reſtored, otherwiſe 
than by act of parliament. But, as the title of pardons is ap- 


plicable to other ſtages of proſecution; and they have their re- 


ſpective force and efficacy, as well after as before conviction, 
outlawry, or attainder ; I ſhall therefore reſerve the more mi- 


Sſ2 nute 
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nute confideration of them, till I have gone through every other 
title, except only that of execution. | 


BEFORE I conclude this head of ſpecial pleas in bar, it will 
be neceſſary once more to obſerve; that, though in civil actions 
when a man has his election what plea in bar to make, he is 
== concluded by that plea, and cannot reſort to another if that be 
determined againſt him; (as, if on an action of debt the de- 
fendant pleads a general releaſe, and no ſuch releaſe can be 
proved, he cannot afterwards plead the general iflue, nil debet, 
as he might at firſt: for he has made his election what plea to 
abide by, and it was his own folly to chuſe a rotten defence) 
though, I fay, this ſtrictneſs is obſerved in civil actions, quia in- 
tereſt reipublicae ut fit fonts littum: yet in criminal proſecutions, 
in favorem vitae, as well upon appeal as indictment, when a pri- 
foner's plea in bar is found againſt him upon iflue tried by a jury, 
or adjudged againſt him in point of law by the court; ftill he 
ſhall not be concluded or convicted thereon, but ſhall have judg- 
ment of reſpondeat oufter, and may plead over to the felony the 
general iflue, not guilty*. For the law allows many pleas by 
which a priſoner may eſcape death ; but only one plea, in con- 
ſequence whereof it can be inflifted ; viz. on the general iſſue, 
pp after an impartial examination and deciſion of the facts, by the 
| unanimous verdict of a jury. It remains therefore that I conſider, 


V. Tur general iflue, or plea of not guilty*, upon which 
plea alone. the prifoner can receive his final judgment of death. 
In caſe of an indictment of felony or treaſon, there can be no 
fpecial juſtification put in by way of plea. As, on an indictment 
for murder, a man cannot plead that it was in his own defence 
againſt a robber on the highway, or a burglar ; but he muſt 
plead the general iſſue, not guilty, and give this ſpecial matter 
in evidence. For (befides that thefe pleas do in effect amount to 
the general iflue ; fince, if true, the priſoner is moſt clearly 
not guilty) as the facts in treaſon are laid to be done pro- 


a 2 Hal. P. C. 239. | FL See appendix, 5. 1, Jitoriz 
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ditorie et contra ligeantiae ſuae debitum ; and, in felony, that the 
killing was done felonice ; theſe charges, of a traiterous or fe- 
lonious intent, are the points and very giſ of the indictment, 
and muſt be anſwered directly, by the general negative, not 
guilty ; and the jury upon the evidence will take notice of any 
defenſive matter, and give their verdict accordingly, as effec- 
tually as if it were, or could be, ſpecially pleaded. So that this is, 
upon all accounts, the moſt advantageous plea for the priſoner?. 


Wu the priſoner hath thus pleaded not guilty, non culpa- 
bilts, or nient culpable ; 3 which was formerly uſed to be abbre- 
viated upon the minutes, thus, nn (or nent) cul.” the clerk of 
the aſſiſe, or clerk of the arraigns, on behalf of the crown replies, 
that the priſoner is guilty, and that he is ready to prove him ſo. 
This is done by two monoſyllables in the fame ſpirit of abbre- 
viation, ** cul. prit. which ſignifies firſt that the priſoner is 
guilty, cul. culpable, or culpabilis and then that the king is 
ready to prove him ſo; prit, praeſio ſum, or paratus verjficare. 
This is therefore a replication on behalf of the king viva voce 
at the bar ; which was formerly the courſe in all pleadings, as 
well in civil as in criminal cauſes. And that was done in the 
conciſeſt manner: for when the pleader intended to demur, he 
expreſſed his demurrer in a fingle word, judgment; fignifying 
that he demanded judgment whether the writ, declaration, plea, 
Sc, either in form or matter, were ſufficiently good in law; 
and if he meant to reſt on the truth of the facts pleaded, he 
expreſſed that alſo in a ſingle ſyllable, <* priz;” ſignifying that 
he was ready to prove his aſſertions; as may be obſerved from 
the yearbooks and other antient repofitories of law 1. By this 
replication the king and the priſoner are therefore at iſſue : for 
we may remember, in our ſtrictures upon pleadings in the prece- 
ding book, it was obſerved, that when the parties come to a 
fact, __ is affirmed on one fide and denied on the other, then 
they are ſaid to be at iflue in point of fact: which is evidently 

* 2 Hal. P. C. 258. r See Vol. III. pag. 312. 

* North's life of lord Guilford. 98. | m 

e 
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the caſe here, in the plea of non cul. by the priſoner; and the 
replication of cul. by the clerk. And we may alſo remember, 
that the uſual concluſion of all affirmative pleadings, as this of 
cul. or guilty 1s, was by an averment in theſe words, « and this 
« he is ready to verify; et hoc paratus eft verificare :” which 
ſame thing is here expreſſed by the ſingle word, „ pr/x.” 

H ow our courts came to expreſs a matter of this importance 
in ſo odd and obſcure a manner, „rem tantam tam negligenter,” 
can hardly be pronounced with certainty. It may perhaps, how- 
ever, be accounted for by ſuppoſing, that theſe were at firſt ſhort 
notes, to help the memory of the clerk, and remind him what 
he was to reply ; or elſe it was the ſhort method of taking down 
in court, upon the minutes, the replication and averment ; „ cy/. 
« prit:” which afterwards the ignorance of ſucceeding clerks 
adopted for the very words to be by them ſpoken *. 


Bur however it may have ariſen, the joining of iſſue (which, 
though now uſually entered on the record *, is no otherwiſe 
joined © in any part of the proceedings) ſeems to be clearly the 
meaning of this obſcure expreſſion” ; which has puzzled our 
moſt ingenious etymologiſts, and is commonly underſtood as if 
the clerk of the arraigns, immediately on plea pleaded, had fixed 
an opprobrious name on the priſoner, by aſking him, ** culprit, 
« how wilt thou be tried? for immediately upon iſſue joined 
it is enquired of the priſoner, by what trial he will make his 
innocence appear. This form has at preſent reference to appeals 
and approvements only, wherein the appellee has his choice, 


cither to try the accuſation by battel or by jury. But upon in- 


Of this ignorance we may fee daily the officer bids the crier number them, for 
inſtances, in the abuſe of two legal terms which the word in law-french is, ©* coun- 
of antient French; one, the prologue to all fe; but we now hear it pronounced in 
proclamations, ** oyez, or hear ye,” which very good Engliſh, ** count theſe.” 
iz generally pronounced moſt unmeaningly See appendix, F. 1. 

O yes: the other, a more pardonable 2 Hawk. P. C. 399. 
miſtake, viz. when a jury are all ſworn, * 2 Hal. P. C. 258, 


dictments, 
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ditments, fince the abolition of ordeal, there can be no other 
trial but that by jury, per pars, or by the country: and there- 
fore, if the priſoner refuſes to put himſelf upon the inqueſt in 
the uſual form, that is, to anſwer that he will be tried by God 
and the country *, if a commoner ; and, if a peer, by God and 
his peers? ; the indictment, if in treaſon, is taken pro confeſſs : 
and the priſoner, in caſes of felony, is adjudged to ſtand mute, 


and, if he perſeyeres in his obſtinacy, ſhall be condemned to 
the peine fort et dure. 


WHenN the priſoner has thus put himſelf upon his trial, the 
clerk anſwers in the humane language of the law, which always 


hopes that the party's innocence rather than his guilt may appear, 
God ſend thee a good deliverance.” And then they proceed, 


as ſoon as conveniently may be, to the trial; the manner of 
which will be confidered at large in the next chapter. 


* Alcarned author, who is very ſeldom the trial by ordeal uſed formerly to be called 
miſtaken in his conjectures, has obſerved judicium Dei. But it ſhould ſeem, that when 
that the proper anſwer is ** by God or the the queſtion gives the priſoner an option, 
* country,” that is, either by ordea/ or by his anſwer muſt be poſitive; and not in 


jury; becauſe the queſtion ſuppoſes an op- the disjunctive, which returns the option 
tion in the priſoner. And certainly it gives back to the proſecutor. 


ſome countenance to this obſervation, that Y Kelynge. 57. State Trials, af. 
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CHAPTER THE TWENTY SEVENTH. 


Or TRIAL, any» CONVICTION. 


HE ſeveral methods of trial and conviction of offenders, 
1 eſtabliſhed by the laws of England, were formerly more 
numerous than at preſent, through the ſuperſtition of our Saxon 
anceſtors : who, like other northern nations, were extremely 
addicted to divination ; a character, which Tacitus obſerves of 
the antient Germans *. They therefore invented a conſiderable 
number of methods of purgation or trial, to preſerve innocence 
from the danger of falſe witneſſes, and in conſequence of a no- 
tion that God would always interpoſe miraculouſly, to vindicate 
the guiltleſs. 


I. THE moſt antient ſpecies of trial was that by ordeal ; 
which was peculiarly diſtinguiſhed by the appellation of judicium 
Dei; and ſometimes vulgaris purgatio, to diſtinguiſh it from the 
canonical purgation, which was by the oath of the party. This 
was of two ſorts*, either fire-ordeal, or water-ordeal; the for- 
mer being confined to perſons of higher rank, the latter to the 
common people. Both theſe might be performed by deputy : 


® de mor. Germ. 10. vel per aguam, pro diverſitate conditionis ho- 
b Mirr. c. 3. F. 23. minum : per ferrum calidum, fi fuerit homo 


© Tenetur ſe purgare is qui accuſatur, per liber; per aquam, fi fuerit raſticus. (Glanv. 
Dei judicium ; ſcilicet, per calidum ferrum, 1.14. c. 1.) 1 
| ut 
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but the principal was to ahfwer for the fucceſs of the trial; the 
deputy only venturing ſome corporal pain, for Hire, or perhaps 
for friendfhip ©. Fire- ordeal was performed either by taking up 
in the hand, utthurt, a piece of red hot iron, of one, two, or 
three pounds weight; or elſe by walking, barefoot, and blind- 
fold, over nine redhot plowſhares, laid Tengthwiſe at unequal 
diftances: and if the party eſcaped being hurt, he was adjudged 
innocent; but if it happened otherwiſe, as without collufion it 
uſually did, he was then condemned as guilty. However, by 
this latter method queen Emma, the mother of Edward the 
confeffor, is mentioned to have cleared her character, when ſuſ- 
pected of familiarity with Alwyn biſhop of Wincheſter. 


Warx R-ordeal was performed, either by plunging the bare 
arm up to the ttbow in boiling water, and eſcaping unhurt 
thereby: or by caſting the perſon ſuſpected into a river or pond 
of cold water: and, if he floated therein without any action of 
ſwimming, it was deemed an evidence of his guilt; but, if he 
ſunk, he was acquitted. It is eaſy to trace out the traditional re- 
lics of this water-ordeal, in the ignorant barbarity ſtill practiſed 
in many countries to diſcover witches, by cafting them into a 
pool of water, and drowning them to prove their innocence. 
And in the Eaſtern empire the fire-ordeal was uſed to the fame 
purpoſe by the emperor Theodore Laſcaris; who, attributing 
his fickneſs to magic, cauſed all thoſe whom he ſuſpected to 
handle the hot iron : thus joining (as has been well remarked*) 
to the moſt dubious crime in the world, the moſt dubious proof 
of innocence. | e 

AnD indeed this purgation by ordeal ſeems to have been very 
antient, and very univerſal, in the times of ſuperſtitious barbarity. 
It was known to the antient Greeks: for in the Antigone of 

4 This is ſtill expreſſed in that common Tho. Rudborne Hiſt. maj. Winton. I. 4: 


form of ſpeech, of “ going through fire and c. 1. 
water to ſerve another,” Sp. L. b. 12. e. 5. 


vol. IV. t Sopho- 
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Sophocles i, a perſon, ſuſpected by Creon of a miſdemeſnor, de- 
clares himſelf ready to handle hot iron and to walk over fire,” 
in order to manifeſt his innocence; which, the ſcholiaſt tells 
us, was then a very uſual purgation. And Grotius® gives us 
many inſtances of water-ordeal in Bithynia, Sardinia, and other 
places. There is alſo a very peculiar ſpecies of water-ordeal, 
ſaid to prevail among the Indians on the coaſt of Malabar ; 
vrhere a perſon accuſed of any enormous crime is obliged to ſwim 
over a large river abounding with crocodiles, and, if he eſcapes 
unhurt, he is reputed innocent. As in Siam, beſides the uſual 
methods of fire and water ordeal, both parties are ſometimes 
expoſed to the fury of a tiger let looſe for that purpoſe: and, if 
the beaſt ſpares either, that perſon is accounted innocent; if 
neither, both are held to be guilty; but if he ſpares both, the 
trial is We hs and they 0 to a more certain criterion, 


'On NE. cannot . be aſtoniſhed at hs folly and Adder of 
pronouncing a man guilty, unleſs he was cleared by a miracle; 
and of expecting that all the powers of nature ſhould be ſuſ- 
pended, by an immediate interpoſition of providence to ſave the 
innocent, whenever it was preſumptuouſly required. And yet 
in England, fo late as king John's time, we find grants to rt 
biſhops and clergy to uſe the judicium ferri, aquae, et ignis“. 
And, both in England and Sweden, the clergy prefided at this 
trial, and it was. only performed in the churches or in other 
conſecrated ;ground : for which Stiernhook gives the reaſon ; 
non defutt illi operae et laboris pretium; ſemper enim ab ejuy- 

« modi judicis aliquid Iucri ſacerdotibus obveniebat.” But, to give 
it it's due praiſe, we find the canon law very early declaring 
_ againſt trial by ordeal, or vulgaris purgatio, as being the fabric 
of the devil, cum fit contra praeceptum Domini, non tentabis 
** Dominum Deum tuum. Upon this authority, though the 


F v. 270 | I de jure Suconum, I. 1. c. 8. 

> On Numb. v. 17. m Decret. part. 2. cauſ. 2. gu. 5. dift. 7. 
+ Mod. Univ. Hiſt. vii. 266. Dtä.ecretal. lib. 3. tit. 50. c. 9. & Gl. ibid. 
* Spelm. GAY. 435. 


Canons 
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canons themſelves were of no validity in England, it was thought 


proper (as had been done in Denmark above a century before), 


to diſuſe and aboliſh this trial entirely in our courts of juſtice, 


by an act of parliament in 3 Hen. III. according to fir Edward 
Coke, or rather by an order of the king in council“. 


"ml ANOTHER ſpecies of purgation, ſomewhat ſimilar to the 
former, but probably ſprung from a preſumptuous abuſe of re- 


_ velation in the ages of dark ſuperſttion, was the corſned, or 


morſel of execration : being a piece of cheeſe or bread, of about 


an ounce in weight, which was conſecrated with a form of ex-— 
orciſm; deſiring of the Almighty that it might cauſe convulſions 


and palencſs, and find no paſſage, if the man was really guilty ; 
but might turn to health and nouriſhment, if he was innocent: 
as the water of jealouſy among the Jews“ was, by God's eſpecial 
appointment, to cauſe the belly to ſwell and the thigh to rot, if 
the woman was guilty of adultery. This corſned was then given 
to the ſuſpected perſon ; who at the ſame time alſo received the 
holy facrament*: if indeed the corſned was not, as ſome have 
ſuſpected, the ſacramental bread itſelf ; till the ſubſequent in- 
vention of tranſubſtantiation preſerved it from profane uſes with 
a more profound reſpect than formerly. Our hiſtorians aſſure us, 
that Godwyn, earl of Kent in the reign of king Edward the 
confeſſor, abjuring the death of the king's brother, at laſt ap- 
pealed to his corſned, „per buccellam deglutiendam abjuravit *,” 


which ſtuck in his throat and killed him. This cuſtom has been 


long ſince gradually aboliſhed, though the remembrance of it 


{till ſubſiſts in certain phraſes of abjuratjon retained among the 


| common people 4 


Mod. Un. Hiſt. xxxii, 105. Numb. ch. v. 
9 Rep. 32. * LL. Canut. c. 6. 
Þ 1 Rym. Foed. 228. 3 Ghſſ. 326. * Ingulph, | 
2 Pryn. Rec. Append. 20. Seld. Eadm. u As, © I will take the ſacrament upon 
fel. 48. | « upon it; may this morſel be my laſt ;* 
1 Spelm, GJ. 439. | and the like, 
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 HowKveR we 8 but remark, that though, in, European 
countries this cuſtom, moſt probably aroſe from an abuſe. of re- 
vealed religion, yet credulity, and, ſuperſtition will, in all ages 
and in all climates, produce the. ſame or ſimilar effects. And 
therefore we ſhall not be ſurprized to find, that in the kingdom 
of Pegu there ſtill ſubſiſts a trial by the corſned, very fimilar to 
that of our anceſtors, only ſubſtituting raw rice inſtead of bread". 
And, in the kingdom of Monomopata, they have a method of 
deciding lawſuits equally whimſical and.uncertain. The witneſs 
for the plaintiff chews the bark of a tree, endued with an emetic 
quality; which, being ſufficiently maſticated, is then. infuſed in 
water, which. is given the defendant to drink. If his ſtomach 
rejects it, he is condemned: if it ſtays with him, he is abſolved, 
unleſs the plaintiff will drink ſome of the ſame water ; and, if 
it, ſtays, with, him alſo, the ſuit is left undetermined *, 


Tn Es E two antiquated methods of trial were: Principally in 
uſe amo 2 4 Saxon anceſtors. The next, which ſtill remains 
in force, ugh very rarely 1 in uſe, owes it's introduction among 


us; to the princes. of the Norman line. And that is 


III. Taz trial by Sattel, duel, or ſingle combat : which was 
another ſpecies of preſumptuous appeals to providence, under an 
expectation that heaven would unqueſtionably give the victory to 
the innocent or injured party. The nature of this trial in caſes 
of civil, injury. upon iſſue joined in a writ of right, was fully 
diſcuſſed in. the. preceding. book ?: to, which I have only to add, 
that the trial by battel may be demanded at the election of the 
appellee, in either an appeal or an approvement ; and that it is 
carried on with equal ſolemnity as that on a, writ of right: but 
with this difference, that there each party might hire a champion, 


but here they muſt fight in their proper perſons. And therefore 


if the appellant. or, approver be a woman, a prieſt, an 3 or 


» Mod. Univ. Hiſt, vii. 129. See Vol. III. pag. 337. 
=, Jhid, xv. 464. os 
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of the age of ſixty, or lame, or blind, he or ſhe may counterplead 
and refuſe the wager of battel; and compel the appellee to put 
himſelf upon the country. Alſo peers of the realm, bringing an 
appeal, ſhall not be challenged to wage battel, on account of the 
dignity of their perſons ; nor the citizens of London, by ſpecial 
charter, becauſe fighting ſeems foreign to their education and 
employment. So likewiſe if the crime be notorious ; as if the 
thief be taken with the mainour, or the murderer in the room 


with a bloody knife, the appellant may refuſe the tender of battel 


from the appellee*; for it is unreafonable that an innocent man 
ſhould ſtake his life againſt one who is already half- convicted. 


Tu form and manner of waging battel upon appeals are 
much the ſame as upon a writ of right; only the oaths of 
the two combatants are vaſtly more ſtriking and ſolemn . The 
appellee, when appealed of felony, pleads not guilty, and throws 
down his glove, and declares he will defend the ſame by his 
body: the appellant takes up the glove, and replies that he is 
ready to make. good the appeal, body for body. And thereupon 
the appellee, taking the book in his right hand, and in his left 
the right hand of his antagoniſt, e to this effect. Hoc 
c audi, homo, quem per manum teneo,” &c : hear this, O man 
« whom I hold by the hand, who calleſt thyſelf John by the 
name of baptiſm, that I, who call myſelf Thomas by the name 
« of baptiſen, did not feloniouſly murder thy father, William 
by name, nor am any way guilty of the ſaid felony. So help 
* me God, and the ſaints; and this I will defend againſt thee 
« by my body, as this court ſhall award.” To which the ap- 
peilant replies, holding the bible and his antagoniſt's hand in the 
ſame manner as the other: hear this, O man whom I hold 
* by the hand, who calleſt thyſelf Thomas by the name of bap- 
* tiſm, that thou art perjured; and therefore perjured, becauſe. 
that thou feloniouſly didſt murder my father, William by 


* name. So help me God and the ſaints ; and this I will prove 


= 2 Hawk. P. C. 427. Het. J. 1. c. 34. 2 Hawk. P. C. 426. 
«againſt 
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« againſt thee by my body, as this court ſhall award *.” The 


battel is then to be fought with the ſame weapons, viz. batons, 


the ſame ſolemnity, and the ſame oath againſt amulets and ſor- 
cery, that are uſed in the civil combat: and if the appellee be 
ſo far vanquiſhed, that he cannot or will not fight any longer, 
he ſhall be adjudged to be hanged immediately; and then, as 
well as if he be killed in battel, providence is deemed to have 
determined in favour of the truth, and his blood ſhall be at- 
tainted. But if he kills the appellant, or can maintain the fight 
from ſunriſing till the ſtars appear in the evening, he ſhall be 
acquitted. So alſo if the appellant becomes recreant, and pro- 
nounces the horrible word of craven, he ſhall loſe his /beram le- 
gem, and become infamous ; and the appellee ſhall recover his 


damages, and alſo be for ever quit, not only of the appeal, but 
of all Indicments likewiſe for the ſame offence. 


IV. Tur rt method of trial uſed in criminal caſes i is that 
by the peers of Great Britain, in the court of parliament, or the 
court of the lord high ſteward, when a peer is capitally indicted. 
Of this enough has been ſaid in a former chapter * ; to which I 
ſhall now only add, that, in the method and regulations of it's 
proceedings, it differs little from the trial per patriam, or by 
Jury : except that the peers need not all agree in their verdict; 
but the greater number, man; of twelve at the leaſt, will 
Pur and bind the R 


„ 


V. Tux trial by jury, or the country, per patriam, is alſo 
that trial by. the peers of every Engliſhman, which, as the 
grand bulwark of his liberties, is ſecured to him by the great 


* There is a friking reſemblance be- ſoner was the cauſe of his death ; the 


. tween this proceſs, and that of the court of priſoner, that he was innocent of the 


Aretpagus at Athens, for murder; wherein charge againſt him. * Antiqu. b. 1. 

the proſecutor and priſoner were both ſworn c. 19.) 
in the moſt ſolemn manner : the proſecutor, See pag. 259. 

that he was related to the deceaſed (for 4 Kelynge. 56. Sent. „W. N. e.. 55 11. 

none but near relations were permitted to Foſter. 247. 
proſecute in that court) and that the pri- 


charter , 


4 1 9 N \ , | % . 
7 2 [ry » . d , * 24 va wi * "x" : | 222 
* q A <; 9 
f 5 8 / x 74 4 
A* ; * * L > K 


2 


Oh 37. WA ON Gs. 343 


charter *, ©* nullus liber homo capiatur, vel impriſonetur, aut exulet, 
« aut aliquo alio modo defiruatur, nifi per legale judicium parium 


2 ſuorum, vel per legem terrae. 


Tax antiquity and excellence of this trial, for the ſettling of 
civil property, has before been explained at large And it will 
hold much ſtronger in criminal caſes; ſince, in times of diffi- 
culty and danger, more is to be apprehended from the violence 
and partiality of judges appointed by the crown, in ſuits between 
the king and the ſubject, than in diſputes between one individual 
and another, to ſettle the metes and boundaries of private pro- 
perty. Our law has therefore wiſely placed this ſtrong and two- 
fold barrier, of a preſentment and a trial by jury, between 
the liberties of the people, and the prerogative of the crown. 
It was neceſfary, for preſerving the admirable ballance of our 
conſtitution, to veſt the executive power of the laws in the 
prince: and yet this power might be dangerous and deſtructive 
to that very conſtitution, if exerted without check or control, by 
juſtices of oyer and terminer occaſionally named by the crown; 
who might then, as in France or Turkey, impriſon, diſpatch, 
or exile any man that was obnoxious to the government, by an 
inſtant declaration, that ſuch is their will and pleaſure. But the 
founders of the Engliſh laws have with excellent forecaſt con- 
trived, that no man ſhould be called to. anſwer to the king for 
any capital crime, unleſs upon the preparatory accuſation of 
twelve or more of his fellow ſubjects, the grand jury: and that 
the truth of every accuſation, whether preferred in the ſhape of 
indictment, information, or appeal, ſhould afterwards be con- 
firmed by the unanimous ſuffrage of twelve of his equals and 
neighbours, indifferently choſen, and ſuperior to all ſuſpicion. 
So that the liberties of England cannot but ſubſiſt, ſo long as this 


palladium remains ſacred and inviolate, not only from all open 


attacks, (which none will be ſo hardy as to make) but alfo from 
all ſecret machinations, which may ſap and undermine it ; by 
introducing new and arbitrary methods of trial, by juſtices of 
9 Hen III. c. 29. i f See Vol. III. pag. 379. 


the 
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the peace, commiſſioners of the revenue, and eourts of con- 
Science. And however convenient theſe may appear at firſt, (as 
doubtleſs all arbitrary powers, well executed, are the moſt can- 
ventent ) yet let it be again remembered, that delays, and little 
inconveniences in the forms of juſtice, are the price that all free 
nations muſt pay for their liberty in more ſubſtantial matters; 
that theſe inroads upon this ſacred bulwark of the nation are 
fundamentally oppoſite to the fpirit of our oonſtitution; and 
that, though 1 2 in trifles, the precedent may gradually i in- 
creaſe and ſpread, to the e peer moat. ren of the 
mel momentous concern. 


Wu Ar was ſaid of juries in general, and the trial thereby, 
in evil caſes, will greatly ſhorten our preſent remarks, with 
regard to the trial of criminal ſuits ; indiftments, informations, 
and appeals : which trial I thall confider in the fame method 
that I did the former; by following the order and courſe of the 
proceedings chemſelves, as the moſt clear and perſpicuous way 
of treating it. 


Wu n therefore a priſoner on his arraignment has pleaded 
not guilty, and for his trial hath put himſelf upon the country, 
which country the jury are, the ſheriff of the county muſt re- 
turn a panel of jurors, hberos et legales homimes, de vicineto; 
that i is, frecholders, without juſt exception, and of the vine or 
neighbourhood z which is interpreted to be of the county where 
the fact is committed ®. If the proceedings are before the court 
of king's bench, there is time allowed, between the arraign- 
ment and the trial, for a jury to be impanelled by writ of venire 
facias to the ſheriff, as in civil cauſes: and the trial in caſe of a 
miſdemeſnor is had at nz prius, unleſs it be of ſuch conſequence 
as to merit a trial at bar; which is always invariably had when 
the priſoner is tried for any capital offence. But, before com- 
miſſioners of oyer and terminer and gaol delivery, the ſheriff by 

virtud of a general precept directed to him beforehand, returns 


"STR, P. C. 264. 2 Hawk. P. C. 403. 
to 
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to the court a panel of forty eight jurors, to try all felons that 
may be called upon their trial at that ſeſſion: and therefore it is 
there uſual to try all felons immediately, or ſoon, after their 
arraignment, But it is not cuſtomary, nor agreeable to the ge- 
neral courſe of proceedings, unleſs by conſent of parties, to try 
perſons indicted of ſmaller miſdemeſnors at the ſame court in 
which they have pleaded not guilty, or traverſed the indictment. 
But they uſually give ſecurity to the court, to appear at the next 
aſſiſes or ſeflion, and then and there to try the traverſe, giving 
notice to the proſecutor of the ſame. 


In caſes of high treaſon, winnie corruption of blood may 
enſue, or miſpriſion of ſuch treaſon, it is enacted by ſtatute 
7 W. III. c. 3. firſt, that no perſon ſhall be tried for any ſuch 
treaſon, except an attempt to aſſaſſinate the king, unleſs the in- 
dictment be found within three years after the offence commit- 
ted: next, that the priſoner ſhall have a copy of the indict- 
ment, but not the names of the witneſſes, five days at leaſt be- 
fore the trial; that is, upon the true conſtruction of the act, 
before his arraignment ; for then is his time to take any. ex- 
ceptions thereto, by way of plea or demurrer : thirdly, that he 
ſhall alſo have a copy of the panel of jurors two days before his 
trial: and, laſtly, that he ſhall have the ſame compulſive pro- 
ceſs to bring in his witneſſes for him, as was uſual to compel 
their appearance againſt him. And, by ſtatute 7 Ann. c. 21. 
(which did not take place till after the deceaſe of the late pre- 
tender) all perſons, indicted for high treaſon or miſpriſion there- 
of, ſhall e not only a copy of the indictment, but a liſt of 
all the witneſſes to be produced, and of the jurors impanelled, 
with their profeſſions and places of abode, delivered to him ten 
days before the trial, and in the preſence of two witneſſes; the 
better to prepare him to make his challenges and defence. But 
this laſt act, ſo far as it affected indictments for the inferior ſpe- 
cies of high treaſon, reſpecting the coin and the royal ſeals, is 
repealed by the ſtatute 6 Geo. III. c. 53. elſe it had been im- 
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| to have tried thoſe offences in the fame circuit in which 
ey ate indicted: for ten clear days, between the finding and 
the trial of the indictment, will exceed the time uſually allotted 
for any ſeſſion of oyer and-terminer *. And no perſon indicted for 
felony is, or (as the law ftands) ever can be, entitled to ſuch 
copies, before the time of his trial *. 
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Wurn the trial is called on, the jurors are to be ſworn, as 
425 appear, to the under of twelve, unleſs they are challen- 


ged by the party. 


| ECnartLences may here be made, either on the part of the 
King, or on that of the priſoner ; and either to the whole array, 
or to the ſeparate polls, for the very ſame reaſons that they may 
be made in civil cauſes'. For it is here at leaſt as neceſſary, as 
there, that the ſheriff or returning officer be totally indifferent; 
that where an alien is indicted, the jury ſhould be de medietate, 
or half foreigners ; (which does not indeed hold in treaſons “, 
aliens being very improper judges of the breach of allegiance 
to the king) that on every panel there ſhould be a competent 
number of hundredors ; and that the particular jurors ſhould be 
omni exceptione majores ; not liable to objection either propter ho- 
noris refpettum, proprer defettum, propter affettum, or propter de- 
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"CHALLENGES upon any of the foregoing accounts are ſtiled 
challenges for cauſe; which may be without ſtint in both cri- 
minal and civil trials. But in criminal caſes, or at leaſt in capi- 
tal ones, there is, in favorem vitae, allowed to the priſoner an 
arbitrary and capricious fpecies of challenge to a certain number 
'of jurors, without ſhewing any cauſe at all ; which is called a 
peremptory challenge: a provifion full of that tenderneſs and 
humanity to priſoners, for which our Engliſh laws are juſtly 
famous. This is grounded on two reaſons. 1. As every one 


i Foſt. 250. ; See Vol. III. pag. 359. 
* 2 Hawk. P. C. 410. | = 2 Hawk, P. C. 420. 2 Hal. P. C. 2 
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muſt be ſenſible, what ſudden impreſſions and unaccountable pre- 
judices.we are apt to conceive upon the. bare looks and geſtures 
of another; and how neceſſary it is, that a priſoner (when put to 
defend his life) ſhould have a good opinion of his jury, the want 
of which might totally diſconcert him ; the law wills not that 
he ſhould be tried by any one man againſt whom he has can- 
ceived a prejudice, even without being able to aſſign a reaſon for 
ſuch his diſlike. 2. Becauſe, upon challenges for cauſe ſhewn, 
if the reaſon aſſigned prove inſufficient to ſet aſide the juror, 

perhaps the bare queſtioning his indifference may ſometimes pro- 
yoke a reſentment ; to prevent all ill conſequences from which, 
the priſoner is ſtill at liberty, if he pleaſes, peremptorily to ſet 
him aſide. 


Tu 1s privilege, of peremptory challenges, though granted 
to the priſoner, ie denied to the king by the ſtatute 33 Edw. I. 
ſt. 4. which enacts, that the king ſhall challenge no jurors 
without aſſigning a cauſe certain, to be tried and approved by 
the court. However it is held, that the king need not affign 
his cauſe of challenge, till all the panel is gone through, and 
unleſs there cannot be a full jury without the perſons fo chal- 
lenged. And then, and not ſooner, the king's counſel muſt 
ſhew the cauſe : otherwiſe the juror ſhall be ſworn *. 


Tux peremptory challenges of the priſoner muſt however have 
ſome reaſonable boundary; otherwiſe he might never be tried. 
This reaſonable boundary is ſettled by the common law to be the 
number of thirty five; that is, one under the number of three 
full juries. For the law judges that five and thirty are fully 
ſufficient to allow the moſt timorous man to challenge through 
mere caprice; and that he who peremptorily challenges a greater 
number, or three full juries, has no intention to be tried at all. 
And therefore it dealt with one, who peremptorily challenges 
above thirty five, and will not retract his challenge, as with one 
. who ſtands mute or refuſes his trial ; by ſentencing him to the 

a a 2 Hawk. C. P. 413. een. . 
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ine forte et dure in felony, and by attainting him in treaſon , 
And fo the law ſtands at this day with regard to treaſon, of any 


Bur by ſtatute 22 Hen. VIII. c. 14. (which, with regard to 
felonies, ſtands unrepealed by ſtatute 1 & 2 Ph. & Mar. c. 10.) 
by this ſtatute, I ſay, no perſon, arraigned for felony, can be 
admitted to make any more than Zwenty peremptory challenges. 
But how if the priſoner will peremptorily challenge twenty one? 
what ſhall be done? The old opinion was, that judgment of 
peine forte et dure ſhould be given, as where he challenged thirty 
fix at the common law* : but the better opinion ſeems to be 1, 
that ſuch challenge ſhall only be diſregarded and overruled. Be- 
cauſe, firſt, the common law doth not inflit the judgment of 
penance for challenging twenty one, neither doth the ſtatute 
inflict it; and ſo heavy a judgment ſhall not be impoſed: by im- 
plication. Secondly, the words of the ſtatute are, that he be 
«« not. admitted to challenge more than twenty ;” the evident 
conſtruction of which is, that any farther challenge ſhall be diſ- 
allowed or prevented: and therefore, being null from the be- 
ginning, and never in fact a challenge, it can ſubject the pri- 
ſoner to no * ; but the juror ſhall be ; ſworn. 


Ir, by reaſon of W or the default of the jurors, a 

ſufſicient number cannot be had of the original panel, a fales 

may be awarded as in civil cauſes, till the number of twelve is 

ſworn, ** well and truly to try, and true deliverance make, be- 

« tween our ſovereign lord the king, and the priſoner whom 

"ORD Ba 1 ages and a true ene to ive, according to 
« their evidence.” 


Wann che jury is fworn, if it bh a conſe 47 any ee eee 
che indictment is uſually opened, and the evidence marſhalled, 
examined, and enforced by the counſel for the crown, or proſe- 


2 Hal. P. C. 268. ; 4 3 Inſt. 227. 2 Hal. P. C. 270. 
_ Y z Hawk. F. C. 414. SEL See Vol, HI. pag. 364. 
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cution. But it is a ſettled rule at common law, that no counſel 
ſhall be allowed a priſoner upon his trial, upon the general iſſue, 
in any capital crime, unleſs ſome. point of law ſhall ariſe proper to 
be debated *. A rule, which (however it may be palliated under 
cover of that noble declaration of the law, when rightly under- 
ſtood, that the judge ſhall be counſel for the priſoner ; that is; 
ſhall ſee that the proceedings againſt him are legal and ſtrictly 
regular) ſeems to be not at all of a piece with the reſt of the 
humane treatment of priſoners by the Engliſh law. For upon 


what face of reaſon can that aſſiſtance be denied to ſave the life 


of a man, which yet is allowed him in proſecutions for every 
petty treſpaſs? Nor indeed is it ſtrictly ſpeaking a part of our 
antient law: for the mirrour ®, having obſerved the neceſſity of 
| counſel in civil ſuits, «+ who know how to forward and defend 
« the cauſe, by the rules of law and cuſtoms of the realm,” 
immediately afterwards ſubjoins; and more neceſſary are they 
1 for defence upon indictments and appeals of felony, than upon 


other venial cauſes *.” And, to ſay the truth, the judges 


themſelves are ſo ſenſible of this defect in our modern practice, 


that they ſeldom ſcruple to allow a priſoner counſel to ſtand by 


© 2 Hawk. P. C. 400. * | 

t Sir Edward Coke (z Inft. 137.) gives 
another additional reaſon for this refuſal, 
* becauſe the evidence to convict a priſoner 
« ſhould be ſo manifeſt, as it could not be 
« contradited.” It was therefore thought 


too dangerous an experiment, to let an ad- 


vocate try, whether it eould be contradicted 

or no. 

3. 1. N 
Father Parſons the jeſuit, and after 

him biſhop Ellys, (of Engliſh liberty. ii. 26.) 

have imagined, that the benefit of counſel 


to plead for them was firſt denied to pri- 


ſoners by a law of Henry I, meaning (1 
preſume) chapters 47 and 48 of the code 
Which is uſually attributed to that prince. 
De caufis criminalilus vel capitalibus nemo 
 guaeras cenfilium ; quin implacitatus flatim 


* perneget, fine omni petitione canſilii. In 
s aliis omnibus poteſ} et debet uti conſilio. But 
this conſilium, I conceive, ſignifies only an 
imparlance, and the petitio confilii is craving 
leave to impart; (See Vol. III. pag. 298.) 
which is not allowable in any crimi- 
nal proſecution. This will be manifeſt by 
comparing this law with a co-temporary 
paſſage in the grand couſtumier of Norman- 
dy, (ch. 85.) which ſpeaks of imparlances 
in perſonal actions. Apres ce, eft tenu le 
« guerelli a reſpondre ; et aura congie de ſoy 
* conſeiller, Sil le demande: et, quand il ſera 
< conſeille, it peut nyer le faift dont it eft ac- 
&« cyſe.” Or, as it ſtands in the Latin text, 
(edit. 1539.) ©* Querelatus autem poſtea tena- 
« tur reſpondere ; et habebit licentiam conſu- 
&« lendi, fi reqttirat: habito autem confilio, de- 
« bet factum negare quo accuſatus H. 
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him at the bar, and inſtruct him what queſtions to aſk, or even 
to aſk queſtions for him, with reſpect to matters of fact: for 
as to matters of law, arifing on the trial, they are intitled to 
the aſſiſtanct of counſel. But till this is a matter of too much 
importance to be left to the good pleaſure of any judge, and is 
worthy the interpoſition of the legiſlature ; which has ſhewn 
it's inclination to indulge priſoners with this reaſonable aſſiſtance, 
by enacting in ſtatute 7 W. III. c. 3. that perſons imdifed for 
fach high treaſon, as works a corruption of the blood, or miſ- 
priſion thereof, may make their full defence by counſel, not ex- 
ceeding two, to be named by the priſoner and aſſigned by the 
court or judge: and this indulgence, by ſtatute 20 Geo. II. c. zo. 
is extended to parliamentary zmpeachments for high * 0 
which were excepted in the former act. 


Tur dodrine of evidence upon pleas of the crown is, in 
moſt reſpects, the ſame as that upon civil actions. There are 
however a few leading points, wherein, by ſeyeral ſtatutes and 
reſolutions, a difference is made between civil and criminal 
evidence. a | 


8 Fixs r, in all caſes of high treaſon, petit treaſon, * miſ- 
prifion of treaſon, by ſtatutes 1 Edw. VI. c. 12. 5 & 6 Edw. VI. 
c. 11. and 1 & 2 Ph. & Mar. c. 10. two lawful witneſſes are re- 
quired to convict a priſoner; except in caſes of coining *, and 
counterfeiting the ſeals; or unleſs the party ſhall willingly and 
without violence confeſs the fame. By ſtatate 7 W. III. c.3. in 
Proſecutions for thoſe treaſons to which that a extends, the 
fame rule is again enforced, with this addition, that the con- 
feſſion of the priſoner, which ſhall countervail the neceflity of 
ſuch proof, muſt be in open court ; and it is declared that both 
witneſſes muſt be to the ſame overt act of treaſon, or one to one 
overt a&, and the other to another overt a& of the ſame ſpecies 
of treaſon?, and not of diſtinct heads or kinds: and no evidence 
ſhall be admitted to prove any overt act not expreſſly laid in the 


* 1 Hal. P. C. 297. | 1 See St. Tr. Il. 144. Foſter. 235-4 
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indictment. And therefore in ſir John Fenwick's caſe, in king 
William's time, where there was but one witneſs, an act of par- 
liament was made on purpoſe to attaint him of treaſon, and he 
was executed *. But in almoſt every other accuſation one poſitive 
witneſs is ſufficient. Baron Monteſquicu lays it down for a rule“, 
that thoſe laws which condemn a man to death in any caſe on the 
depoſition of a ſingle witneſs, are fatal to — and he adds 
this reaſon, that the witneſs who affirms, and the accuſed who 


denies, makes an equal ballance; there is a neceſſity therefore 


to call in a third man to incline the ſcale. But this ſeems to be 
carrying matters too far: for there are ſome crimes, in which the 
very privacy of their nature excludes the poſſibility of having 
more than one witneſs: muſt theſe therefore eſcape unpuniſhed ? 
Neither indeed is the bare denial of the perſon accuſed equi- 
valent to the poſitive oath of a diſintereſted witneſs. In caſes of 
indictments for perjury, this doctrine is better founded; and 


there our law adopts it: for one witneſs is not allowed to con- 


vict a man indicted for perjury ; becauſe then there is only one 
oath againſt another. In caſes of treaſon alſo there is the ac- 
cuſed's oath of allegiance, to counterpoiſe the information of a 
ſingle witneſs ; and that may perhaps be one reaſon why the law 
requires a double teſtimony to convict him: though the prin- 
cipal reaſon, undoubtedly, is to ſecure the ſubject from being ſa- 
crificed to fiftitious conſpiracies, which have been the engines of 
profligate and crafty politicians in all ages. 


sscon DLY, though from the reverſal of colonel Sidney's 


attainder by act of parliament in 1689 it may be collected, 
that the mere fimilitude of hand-writing in two papers ſhewn 


to a jury, without other concurrent teſtimony, is no evidence 


that both were written by the ſame perſon ; yet undoubtedly 
the teſtimony of witneſſes, well acquainted with the party's 


Stat. 8 W. III. c. 4. a 4 10 Mod. 194. 
Kr. Ve 90. © St. Tr. VIII. 472. 


> Sp. L. b. 12. c. z. . 1 2 Hawk. P. C. 431. 
© Beccar. c. 13. | 
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hand, that they. belieye the paper in queſtion. to have been 
written by hien. is eyidence to be left to a jury . 8 
gt üs ndr 

THIRDLY, by: the ſtatute 21 The. I. c. 27. a mother of a 
baſtard child, concealing it's death, muſt prove by one witneſs 
that the child was born dead; otherwiſe ſuch concealment ſhall 
he. evidence of her having murdered ia. 


. 


: ren all preſumptive evidence of felony ſhould be 
admitted cautiouſly : for the law holds, that it is better that ten 
guilty perſons eſcape, than that one innocent ſuffer. And fir 


Matthew, Hale in particular i lays down two rules, moſt prudent 


and neceflary. to be obſerved; 1. Never to convict. a man for 
ſtealing the goods of a perſon unknown, merely becauſe he will 
give no account how he came by them, unleſs an actual felony 
be proved of ſuch goods : and, 2. Never to convict any perſon of 
murder or manſlaughter, till at leaſt the body be found dead ; 
on account of two inſtances he mentions, where perſons were 
executed for the murder of others, who were then alive, but 
miſſing. | | 

- LASTLY, it was an antient and commonly received practices, 
(derived from the civil law, and which alſo to this day obtains 
in the kingdom of France) that, as counſel was not allowed to 
any priſoner accuſed of a capital crime, ſo neither ſhould he be 


| ſuffered to exculpate himſelf by the teſtimony of any witneſſes. 


And therefore it deſerves to be remembered, to the honour of 
Mary I, (whoſe early ſentiments, till her marriage, with Philip 
of Spain, ſeem to have been humane and generous") that when 
ſhe appointed fir Richard Morgan chief juſtice of the common- 
pleas, ſhe injoined him, that notwithſtanding the old error, 


Lord Preſton's caſe. A. D. 1690. St. 2 Hal. P. C. 290. 
Tr. IV. 453. Francia's caſe. A. D. 1716. * St, Tr. I. paſſim. 
St. Tr. VI. 69. Layers caſe. A. D. 1722. & Domat. publ. law. b. 3. t. 1. wu, 
ibid. 279. Henzey's caſe. 4. D. 1758. Sp. L. b. 29. c. 11. 
4 Burr. 644. See pag. 17. 
bd Sec pag- 198. | a & which 
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4 which did not admit any witneſs to ſpeak; or any other matter 
« to be heard, in favour of the adverſary, her majeſty being 
« party; her highneſs' pleaſure was, that whatſoever could be 
« brought in favour of the ſubje& ſhould be admitted to be 
« heard ; and moreover, that the juſtices ſhould not perſuade 
« themſelves to fit in judgment otherwiſe for her highneſs than 
« for her ſubject . Afterwards, in one particular inftance (when 
embezzling the queen's military ſtores was made felony by ſta- 
tute 31 Eliz, c. 4.) it was provided that any perſon, impeached 
for ſuch felony, . ſhould be received and admitted to make any 
*« lawful proof that he could, by lawful witneſs or otherwiſe, 
« for his diſcharge and defence: and in general the courts 
grew ſo heartily aſhamed of a doctrine ſo unreaſonable and op- 
preſſive, that a practice was gradually introduced of examining wit- 
neſſes for the priſoner, but not upon oath® : the conſequence of 
which ſtil was, that the jury gave leſs credit to the priſoner's evi- 
dence, than to that produced by the crown. Sir Edward Coke“ 
proteſts very ftron gly againſt this tyrannical practice: declaring 
that he never read in any act of parliament, book-caſe, or re- 
cord, that in criminal caſes the party accuſed ſhould not have 
witneſſes ſworn for him; and therefore there was not ſo much 
as ſcintilla jurit againſt it . And the houſe of commons were 
ſo ſenſible of this abſurdity, that, in the bill for aboliſhing hoſ- 
tilities between England and Scotland, when felonies committed 
by Engliſhmen in Scotland were ordered to be tried in one of the 
three northern counties, they infiſted on a clauſe, and carried it* 
againſt the efforts of both the crown and the houſe of lords, 

againſt the practice of the courts in England, and the expreſs 
law of Scotland', that in all ſuch trials, for the better diſco- 
very of the truth, and the better information of the con- 
*« ſciences of the jury and Juſtices, there hall be allowed —_ 


* Holingſh. 1112. St. Fr. I 72. Stat. 4 Jac, L 0. 1 
2 Bulſtr. 147. Cro. Car 292. Com. Journ. 4, wn L2, 13, 15, 29. 
* 3 Inſt. 79. 30 Jun. 1607. 


? See alſo 2 Hal. P. C. 283. and his ſum- i bid. 4 Jun. 1607. 
mary. 264. 
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e party arraigned-the benefit of ſuch credible witneſſes, to be 
« examined upon oath, as can be produced for his clearing and 
« juſtification.” At length by the ſtatute 7 W. III. c. 3. the 
ſame meaſure of juſtice was eſtabliſhed throughout all the realm, 
in caſes of treaſon within the act: and it was afterwards decla- 
red by ſtatute 1 Ann: ſt. 2. c. 9. that in all caſes of treaſon and 
felony, all witneſſes for the priſoner ſhould be examined upon 
oath, in like manner as the witneſſes againſt him. 


4 Wuzn the evidence on both ſides is cloſed, the jury cannot 
be diſcharged till they have given in their verdict; but are to 


3 conſider of it, and deliver it in, with the ſame forms, as upon 
| 2 A 2 3 © = civil cauſes: only they cannot, in a criminal caſe, give a privy 
verdict.. But an open verdict may be either general, guilty, or 


47 ca 8 "operon We I crime at all. This is where they doubt the matter of law, and 
He eee, 47 4/2 therefore chuſe to leave it to the determination of the court ; 
Acer; 2 ze e, though they have an unqueſtionable right of determining upon 
z, HE an A, the circumſtances, and finding a general verdict, if they think 
. 2 proper ſo to hazard a breach of their oaths: and, if their verdict 
5 27 be notoriouſly wrong, they may be puniſhed and the verdict ſet 
. ALA. 6, A aſide by attaint at the ſuit of the king; but not at the ſuit of the 
| priſoner”. But the practice, heretofore in uſe, of fining, inpriſon- 
ing, or otherwiſe puniſhing jurors, merely at the diſcretion of the 
court, for finding their verdict contrary to the direction of the judge, 
was arbitrary, unconſtitutional and illegal: and is treated as ſuch 
by fir Thomas Smith, two hundred years ago; who accounted 
« ſuch doings to be very violent, tyrannical; and contrary to the 
liberty and cuſtom of the realm of England *.” For, as fir 
Matthew Hale well obſerves*, it would be a moſt unhappy caſe 
for the judge himſelf, if the, priſoner's fate depended upon his 
directions: unhappy alſo for the priſoner ; for, if the judge's 

2 Hal. P. C. 300. 2 Hawk. P. C. 439. * Smith's commonw. I. 3. c. 1. 


2 Hal. P. C. 310. —_—_ 434: ; 
opi- 
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opinion muſt rule the verdict, the trial by jury would be uſeleſs. 
Yet in many inſtances?, where contrary to evidence the jury have 
found the priſoner ꝑuilty, their verdict hath been mercifully ſet 
aſide, and a new trial granted by the court of king's bench; for 
in ſuch caſe, as hath been ſaid, it cannot be ſet right by attaint. 
But there hath yet been no inſtance of granting a new trial, 

where the priſoner was acquitted upon the firſt *, 


Ir the j Jury theenbvee find the priſoner not alloy, he is then 


for ever quit and diſcharged of the accuſation*; except he be ap- 
pealed of felony within the time limited by law; But if the 
jury find him guilty?, he is then ſaid to be convicted of the crime 
whereof he ſtands indicted. Which conviction may accrue two 
ways; either by his confeſſing the offence and pleading guilty ; 
or "by his being found ſo by the verdit of his ur; 5174 


Wu rn the offender is thus convicted, there are two col- 
lateral circumſtances that immediately ariſe. 1. On a convic- 
tion, in general, for any felony, the reaſonable expenſes of 
proſecution are by ſtatute 25 Geo. II. c. 36. to be allowed to 
the proſecutor out of the county ſtock, if he petitions the judge 
for that purpoſe ; and by ſtatute 27 Geo: II. c. 3. poor perſons, 
bound over to give evidence, are likewiſe entitled to be paid 
their charges, as well without conviction as with it. 2. On 
a conviction of larciny in particular, the proſecutor ſhall have 
reſtitution of his goods, by virtue of the ſtatute 21 Hen.VIII. 
c. 11. For by the common law there was no reſtitution of goods 
upon an indictment, ' becauſe it is at the ſuit of the king only; 


and therefore the party was enforced to bring an appeal of rob. 


I Lev. 9. T. Jones. 163. St. Tr, X. In the Roman republic, when the pri- 
416. | ſoner was convicted of any capital offence 
2 Hawk. P. C. 442. | | by his judges, the form of pronouncing 

The civil law in ſuch caſe only diſ- that conviction was. ſomething peculiarly 
charges him from the ſame accuſer, but not delicate : not that he was guilty, but that 
from the ſame accuſation. H. 48. 2. 7. he had not been enough upon his guard ; 
3. 2.) : | « parum caviſſe videtur, ( Feſtus. 325; J. 
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| Hery, in order to have his goods again. But, it being conſidered 
that the party, proſecuting the offender by indictment, deſerves 
to the full as much encouragement as he who proſecutes by ap- 
peal, this ſtatute was made, which enacts, that if any perſon 
be convicted of larciny by the evidence of the party robbed, he 
ſhall have full reſtitution of his money, goods, and chattels ; 
or the value of them out of the offender's goods, if has any, 
by a writ to be granted by the juſtices. And this writ of reſti- 
tution ſhall reach the goods ſo ſtolen, notwithſtanding the pro- 
perty of them is endeavoured to be altered by ſale in market 
overt*®. And, though this may ſeem ſomewhat hard upon the 
buyer, yet the rule of law is that ſpoliatus debet, ante omnia, 
nun; eſpecially when he has ufed all the diligence i in his 
power to convict the felon. And, fince the caſe is reduced to 
this hard neceſſity, that either the owner or the buyer muſt ſuf- 
fer ; the law prefers the right of the owner, who has done a 
meritorious act by purſuing a felon to condign ' puniſhment, to 
the right of the buyer, whoſe merit is only negative, that he 
has been guilty of no unfair tranſaction. Or elſe, ſecondly, with- 
but ſuch writ of reſtitution, the party may peaceably retake his 
goods, wherever he happens to find them *, unleſs a new pro- 
perty be fairly acquired therein. Or, laſtly, if the felon be con- 
victed and pardoned, or be allowed his clergy, the party robbed 
may bring his action of trover againſt him for his goods; and 
recover a ſatisfaction in damages. But ſuch action lies not, be- 
fore proſecution; for ſo felonies would be made up and healeds: 

and alſo recaption is unlawful, if it be done with intention to 
ſmother or compound the larciny ; it then becoming the heinous 
offence of theft-bote, as was mentioned in a former chapter A 


| Ir is not uncommon, when a perſon i is convicted of a miſde- 
meſnor, which principally and more immediately affects ſome in- 
dividual, as a MR impriſonment, or the like, for the court 


2316.2 NR $43 68  # See Vol. IL page 44 
© gee Vol. II. pag. 450. s 1 Hal. P. C. 546. 
® 3 Hal. P. . 543. See Pag · I 33» 
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to permit the defendant to ſpeak with the proſecutor, before any 
judgment is pronounced; and, if the proſecutor declares him- 
| ſelf ſatisfied, to inflict but a trivial puniſhment. This is done, 
to reimburſe the proſecutor his expenſes, and make him ſome 
private amends, without the trouble and circuity of a civil action. 
But it ſurely is a dangerous practice : and, though it may be in- 
truſted to the prudence and diſcretion of the judges in the ſu- 
perior courts of record, it ought never to be allowed in local or 
inferior juriſdictions, ſuch as the quarter- ſeſſions; where proſe- 
cations for aſſaults are by this means too frequently commenced, 

rather for private lucre than for the great ends of public juſtice. 
Above all, it ſhould never be ſuffered, where the teſtimony of 
the proſecutor himſelf is neceſſary to convict the defendant : for 
by this means, the rules of evidence are intirely ſubverted ; the 
proſecutor becomes in effect a plaintiff, and yet is ſuffered to 
bear witneſs for himſelf. Nay even a voluntary forgiveneſs, by 
the party injured, ought not in true policy to intercept the ſtroke 
of juſtice. This,” ſays an elegant writeri, (who pleads with 
. ſtrength for the certainty as for the Jenity of puniſhment ) 
may be an act of good nature and humanity, but it is contrary 
to the good of the public. For, although a private citizen 
« may diſpenſe with fatisfaQtion for his priyate injury, he cannot 
« remove the neceſſity of public example. The right of puniſh- 
« ing belongs not to any one individual in particular, but to the 
« ſociety-in general, or the ſovereign who repreſents that fociety : 


and a man may renounce his own portion of this right, but 
6 * cannot Hive up. that of others,” 
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CAT ER THE TWENTY EIGHTH. 


Or THz BENEFIT or CLERGY. 


1 . 


Pr ER rial MA eite the e of the court 
regularly follows, unleſs ſuſpended or arreſted by ſome 
intervening circumſtance; of which the principal is he benefit of 
clergy: a title of no ſmall curioſity as well as uſe ; and concern- 
ing which I ſhall therefore enquire, 1. Into it's original, and 
the various mutations which this privilege of clergy has ſuſtained. 
2. To what perſons it is to be allowed at this day. * * What 
caſes. 4. The conſoquenices of allowing it. 
. 
I. CLE ROG, the #rivilegium clericale, or in common ſpeech 
the benefit of clergy, had it's original from the pious regard paid 
by chriſtian princes to the church in it's infant ſtate; and the 
ill uſe which the popiſh ecclefiaſtics ſoon made of that pious re- 
gard. The exemptions, which they granted to the church, were 
principally of two kinds: 1. Exemption of p/aces, conſecrated 
to religious duties, from criminal arreſts, which was the foun- 
dation of ſanctuaries: 2. Exemption of the perſons of clergy- 
men from criminal proceſs before the ſecular judge in a few par- 
ticular caſes, which was the true original and meaning of the 


BuT 
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Bur the clergy, encreaſing in wealth, power, honour, num- 
ber, and intereſt, began ſoon to ſet up for themſelves : and that 
which they obtained by the favour of the civil government, they 
now claimed as their inherent right ; and as a right of the high- 
eſt nature, indefeaſible, and jure divino*. By their canons there- 
fore and. conſtitutions they endeavoured at, and where they met 
with eaſy princes obtained, a vaſt extenſion of theſe exem 
tions: as well in regard to the crimes themſelves, of which the 
liſt became quite univerſal * ; as in regard to the perſons exempt- 
ed, among whom were at length comprehended not only every. 
little ſubordinate officer belonging to the church or clergy, but: 
even many that were totally laymen. | 


In England however, although the uſurpations of the pope 
were very many and grievous, till Henry the eighth entirely ex- 
terminated his ſupremacy, yet a total exemption of the clergy 
from ſecular juriſdiction could never be thoroughly effected, though 
often endeavoured by the clergy © : and therefore, though the an- 
tient previlegium clericale was in ſome capital caſes, yet it was not 
univerſally, allowed. And in thoſe particular caſes, the uſe was 
for the biſhop or ordinary to demand his clerks to be remitted 
out of the king's courts, as ſoon as they were indicted : con- 
cerning the allowance of which demand there was for man 
years a great uncertainty *: till at length it was finally ſettled in 
the reign of Henry the ſixth, that the priſoner ſhould firſt be 
arraigned ; and might either then claim his benefit of clergy, by 
way of declinatory plea ; or, after conviction, by way of arreſt- 
ing judgment. This latter way is moſt uſually practiced, as it 
is more to the ſatisfaction of the court to have the crime pre- 
viouſly aſcertained by confeſſion or the verdict of a jury; and 
alſo as it is more advantageous to the priſoner himſelf, who may 


* The principal argument, upon which ® See Vol. III. pag. 62. 
they founded this exemption, was that text © Keilw, 180. 
of ſcripture; © touch not mine anointed, and 4 2 Hal. P. C. 377. 
do my prophets no harm.” (Keilw,181.) 


poſſibly 
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poſſibly be ac uitted, and ſo need not —— benefit of his cler '8y 
at All pete bh ol wet Jak 
22111 DB 2871 dn rr qa 
nta I v the lev 0 was held, that no man mould be ad- 
Pier w-the privilege of clergy, but ſuch as had the babitum er 
_ tonfurameleriealem'*. But in proceſs of time a much wider and 
more nfive criterion was eſtabliſhed: every one that 
could read (a mark of great learning in thoſe days of ignorance 
and her fiſter ſuperſtition) being accounted a clerk or clericus, 
and allowed the benefit of clerkſhip, though neither initiated in 
holy orders, nor ttimmed with the clerical tonſure. But when 
leuming, by means ef che invention of printing, and other con- 
current cauſes, began to be more generally difſeminated than 
formerly; and reading was no longer a competent proof of clerk- 
ſkip, or being in holy orders; it was found that as many laymen 
as divines were admitted to the priviligimm clericale : and there- 
fore by ſtatute 4 Hen. VII. e. 13. a diſtinction was once more 
drawn between mere lay ſcholars, and clerks that were really in 
orders. And though it was' thought reaſonable ſtill to mitigate 
the: ſeverity of the tak with to the former, yet they were 
not put upon the ſame footing with actual clergy ; being ſub- 
jocdell to a ſlignt degree of puniſhment, and not allowed to claim 
the olerical privilege more than once. Accordingly the ſtatute 
directs, that no perſon, once admitted to the benefit of clergy, 
ſhall be admitted thereto a ſecond time, unleſs he produces his 
orders: and, in order to diſtinguifh their perſons, all laymen who 
are allowed this privilege ſhall be burnt with a hot iron in the 
brawn of the left thumb. This diſtinction between learned 
laymen, and real clerks in orders, was aboliſhed for a time by the 
ſtatutes 28 Hen. VIII. c. 1, and 32 Hen. VIII. c. 3. but is held 
to have been virtually reſtored by ſtatute 1 Edw. VI. c. 12. which 
ftatute alſo enacts that lords of parliament, and peers of the 
realm, may have the benefit of their peerage, equivalent to that 
of clergy, for the firſt offence, (although they cannot read, and 


2 Hal. P. C. 372. II. Paris 4D. r259., Hob. 294. 
See Vol. I. pag. 24. | 


with- 
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without being burnt in the hand) for all offences then clergyable 


to commoners, and alſo for the crimes of houſebreaking, high- 
* robbery, horſe-ſtcaling, and robbing of churches. 


AFTER this burning the laity, and before it the real 
clergy, were diſcharged from the ſentence of the law in the 
king's courts, and delivered over to the ordinary, to be dealt 
with according to the eccleſiaſtical canons. Whereupon the or- 
dinary, not ſatisfied with the proofs adduced in the profane ſe- 
cular court, ſet himſelf formally to work to make a purgation of 
the offender by a new canonical trial; although he had been 
previouſly convicted by his country, or perhaps by his own con- 
feſſion. This trial was held before the biſhop in perſon, or his 
deputy ; and by a jury of twelve clerks : and there, firſt, the 
party himſelf was required to make oath of his own innocence ; 
next, there was to be the oath of twelve compurgators, who 
ſwore they believed he ſpoke the truth; then, witneſſes were to 
be examined upon oath, but on behalf of the priſoner only ; 
and, laſtly, the jury were to bring in their verdict upon oath, 
which uſaally. acquitted the priſoner : . otherwiſe, if a clerk, he 
was degraded, or put to PENAnEE *. . A learned judge, in the be- 
ginning of the laſt century * , remarks with much indignation 
the vaſt complication of perjury and ſubornation of perjury, in 
this folemn farce of a mock trial ; the witneſſes, the compur- 
gators, and the jury, being all of them partakers in the guilt: 
the delinquent party alſo, though convicted before on the —_— 
evidence, and conſcious of his own offence, yet was permitted 
and almoſt compelled to ſwear himſelf not guilty : nor was the 
good biſhop himſelf, under whoſe countenance this ſcene of 
wickedneſs was daily tranſacted, by any means exempt from a 
ſhare of it. And yet by this purgation the party was reſtored to 
his credit, his liberty, his lands, and his capacity of purchaſing 
afreſh, and was entirely made 2 NEW and an innocent man. 


7 


7 W. 447. Hob. 289 Hob. 291. 
Vox. IV. , e i TH1s 
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-- Tn1s ſcandalous itt. of oaths; 2 the forms of juſ⸗ 
tice, in the almoſt conſtant acquittal of felonious clerks by pur. 
gation, was the occaſion, that, upon very heinous and notorious 
circumſtances of guilt, the temporal courts would not truſt the 
ordinary with. the trial of the offender, but delivered over to him 
the convicted clerk, ab/gue purgatione facienda : in which ſitua- 
tion the clerk convict could not make purgation ; but was to con- 
tinue in priſon during life, and was incapable of acquiring any 
perſonal property, or receiving the profits of his lands, unleſ; 
the king ſhould pleaſe to pardon him. Both theſe courſes were 
in ſome degree exceptionable ; the latter being perhaps too rigid, 
as the former was productive of the moſt abandoned perjury. 
As therefore theſe mock trials took their riſe from factious and 
popiſh tenets, tending to exempt one part of the nation from 
the general municipal law ; it became high time, when the re- 
formation was thoroughly eſtabliſhed, to aboliſh ſo vain and im- 
pious enen 


ACCORDINGLY ts ſtatute 18 Eliz. c c. 7. enacts, that, for 
the avoiding of ſuch perjuries and abuſes, after the offender has 
been allowed his clergy, he ſhall not be delivered to the ordinary, 
as formerly ; but, upon ſuch allowance and burrſi ing in the hand, 
he ſhall forthwith be enlarged and delivered out of priſon ; 
with proviſo, that the judge may, if he thinks fit, continue the 
offender in gaol for any time not exceeding a year. And thus 
the law continued, for above a century, unaltered ; except only 
that the ſtatute 21 Jac. I. c. 6. allowed, that women convicted 
of fimple larcinies under the value of ten ſhillings ſhould, (not 
properly have the benefit of clergy, for they were not called upon 
to read; but) be burned in the hand, and whipped, ſtocked, or 
impriſoned for any time not exceeding a year. And a ſimilar in- 
dulgence, by the ſtatutes 3&4W. & M. c.g.-and 4 & 5 W. 
& M. c. 24. was extended to women, guilty of any clergyable 
felony whatſoever ; who were allowed to claim the benefit of the 


flatute, in like manner as men might claim the benefit of We: 
| an 
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and to be diſcharged upon being burned in the hand, and im- 
priſoned for any time not exceeding a year. All women, all 
peers, and all commoners who could read, were therefore diſ- 
charged in ſuch felonies ; abſolutely, if clerks in orders; and 
for the firſt offence, upon burning in the hand, if lay: yet 
all liable (excepting peers) if the judge ſaw occaſion, to impri- 
ſonment not exceeding a year. And thoſe men, who could not 
. if under the degree of n were hanged. 


-AFTERWARD6 indeed it was conſidered, that A and 
learning were no extenuations of guilt, but quite the reverſe : 
and that, if the puniſhment of death for ſimple felony was too 
ſevere for thoſe who had been liberally inſtructed, it was, @ for- 
tiori, too ſeyere for the ignorant alſo. And thereupon by ſtatute 
5 Ann, c. 6. it was enacted, that the benefit of clergy ſhould 
be granted to all thoſe who were intitled to alk it, without re- 
quiring them to read by way of conditional merit. 


BuT a few years experience having ſhewn, that this univer- 
fal lenity was frequently inconvenient, and an encouragement to 
commit the lower degrees of felony; and that, though capital 
puniſhments were too rigorous for theſe inferior offences, yet no 
puniſhment at all (or next to none, as branding or whipping) 
was as much too gentle; it was enacted by ſtatutes 4 Geo. I. 
c. 11. and 6 Geo, I. c. 23. that when any perſons ſhall be con- 
victed of any larciny, either grand or petit and ſhall be entitled 
to the benefit of clergy, or liable only to the penalties of burn- 


1. The printed ſtatute book reads and in- 
Read of or: and, if that be the true read- 
ing, it may be doubted, and, as the conſe- 
quence may in ſome caſes be capital, it de- 


ſerves to be explained by the legiſlature, 


with regard to the female ſex, the ftatutes 
of William and Mary (before referred to) 
very anxiouſly diſtinguiſh between the be- 


neſit of clergy, which extends only to mer, 


and the benefit of the ffatute 3 & AW. & M. 


whether women, and perſons convicted of 
petit lareiny, are ſtrictly within theſe ſtatutes 
of George the firſt; for the ſtatutes, as print- 
ed, ſeem to extend only to ſuch convicts as 
are entitled to the benefit of clergy, which no 
woman, or petit larciner, properly is, For, 


which is allowed to be clatmed by women: 
and the ftatute of Anne (as is hereafter ob- 
ſerved) doth not entitle any one to the be- 
nefit of clergy but ſuch. as were entitled 
before ; as it's whole operation is merely to 
diſpenſe with their reading. 


Xx 2 


ing 


privilege, and immediately diſcharged, or at moſt only confined for 
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ing m abe end or whipping, the court in their diſcretion, in- 


ſtead-of ſuch burning in the hand or whipping, may direct ſuch 
offendert to be tranſported to America for ſeven years: and, if 


| yn tune, 2b iall eee N 


umme, 1 262-1; 0 * q 


11 this Rite does enn . very 
conſiderably different from it's original inſtitution: the wiſdom 
of the Engliſh legiſlature having, in the courſe of a long and 
laborious proceſs, extracted by a noble alchemy rich medicines 
out of poiſonous ingredients; and converted, by gradual muta. 
tions, what was at firſt an unreaſonable exemption of particular 
Ppopith. ecclefiaſtics, into 2 merciful mitigation NR * 
Wer rede eee STE | 


Fron ine whole of this detail we may; bollect, that, hows» 
ever in times of i and ſuperſtition that monſter in true 
policy may for a while ſubſiſt, of a body of men, reſiding in the 
bowels of a ftate, . and yet independent of it's laws; yet, when 
learning and rational religion have a little enlightened mens 
minds, ſociety can no longer endure an abſurdity ſo groſs, as 
muſt deftroy it's very fundamentals. For, by — original con- 
tract of government, the prioe of protection by the united force 


of individuals is that of obedience to the united will of the 


community. This united will is declared in the laws of the 


land: and ee e eee ee and uni- 


verſal, execution. 


U. 1am next to ged. to what e the benegt of clergy 


is to be allowed at this day: and this muſt be chiefly collected 
from what has been obſerved in the preceding article. For, upon 


the whole, we may pronounce, that all clerks in orders are, with- 


out any branding, and of courſe without any tranſportation, (for 


that ĩs only ſubſtituted in lieu of the other) to be admitted to this 


one 


— 
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one year: and this as often ak they offend . Again, all lords of 
ent and! peers of the realm, by the ſtatute 1 Edw. VI. 
g. 12. hall be diſcharged in al dergyable and other felonies, 
provided for by the act, without any burning in the hand, in 
the ſame manner, us real clerks conVi Ats but this is only for 
the firſt-offence. Laſtly, all che commons of the realm, not in 
ordets, whether male or female,, ſhall for the firſt offence be 
diſcharged of the puniſhment of felonies, within the benefit of 
clergy; upon being burnt in the hand, impriſoned for a year, or 
leſs ; or, in caſe of larciny, being tram ſported for ſeven years, 
if the court ſhall think proper.” It hath been ſaid, that Jews, 
and other infidels and hbretics, were not capable of the benefit 
of dergy, till after the ſtatute 5 Ann. C. 6. ac being under a le- 
gal incapacity for orders v. But, with fefttence to ſuch 

able authorities, I much queſtion whether this was ever Tele 
for law; 'fince the re- introduction of the jews into England, in 
the time of Oliver Cromwell. For; if that were the caſe, the 
Jews are ſtill in the fame predicament, which every day's ex- 
perience will contradict : the ſtatute of queen Anne having 
certainly made no alteration in this reſpect; it only diſpenſing 
with the nedeſſity of reading in thoſe perſons, who, in | caſe 
they could nen b Fr nn 1 125 AMK . the benefir -of 
their mw e 2 1:0 1 


III. Tus bind point to be conſidered 10 For what erimes ths 
Privilegium clericale, or benefit of clergy, is to be allowed. And, 
it is to be obſerved; that neither in high treaſon, nor in petit 
larciny, nor in any mere miſdemeſnors, it was indulged at the 
common law ; and therefore e may lay it down for a rule, that 
it was allowable only in petit treaſon and felonies: which for the 
moſt part became legally intitled*to'this indulgence by the fta- 
tute de clero, a5 Edw. III. ſt. 3. C. 4. whiek provides, that clerks 
convict for treaſons or felonies, touching other perſons than the 
king himſelf or his royal majeſty, ſhall have the privilege of holy 
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church. But yet it was not allowable in all felonies whatſoever : 
for in ſome it was denied even by the common law, viz. inſidia- 
tis viarum, or lying in wait for one on the highway ; depopulati⸗ 
agrorum, or deſtroying and ravaging a country“; and combuſtio 
domorum, or arſon, that is, the burning of houſes *; all which 
are a kind of hoſtile acts, and in ſome degree border upon trea- 
ſon. And farther, all theſe identical crimes, together with pe- 
tit treaſon, and very many other acts of felony, are ouſted of 
clergy by particular acts of parliament ; which have in general 
been mentioned under the particular offences to which they be- 
long, and therefore need not be here recapitulated. Of all which 
ſtatutes for excluding clergy I ſhall only obſerve, that they are 
nothing elſe but the reſtoring of the law to the ſame tigor of ca- 
pital puniſhment in the firſt offence, that it | exerted before the 
privilegium clericale was at all indulged ; and which it ſtill exerts 
upon a ſecond-offence in almoſt all kinds of felonies, unleſs com- 
mitted by clerks actually in orders. We may alfo remark, that 

| by the marine law, as declared in ſtatute 28 Hen. VIII. c. 15. 
the benefit of clergy is not allowed in any cafe whatſoever. And 
therefore When offences are committed within the admiralty- 
juriſdiction, which would be clergyable if committed by land, 
the conſtant courſe is to acquit and diſcharge the priſoner “. 
And laſtly, under this head of enquiry, we may obſerve the 
following rules: 1. That in all felonies, whether new created 
e ce or by common law, clergy is now allowable, unleſs taken 


4 ae ds, Hoe Ef Ml ; 2 
EE FLAG away by expreſs words of an aer of parliament,” 2. That, 


, 7 2 here clergy is taken away from the principal, it is not of 


Brag le tn Aae, «4.467 £494, courle taken away from the acceſſory, unleſs he be alſo parti- 
, eu. .. cularly included in the words of the ſtatute*. 3. That, when 


e th, eee the benefit of clergy is taken away from the offence, (as in 


A eee, eee bt caſe of murder, | buggery, | robbery, rape, and burglary) a 


, principal in the ſecond degree, aiding and abetting the crime, 

. e, . . eee. . ag well en from his clergy as he . is principal in 
. Hal. P. C. | bs | « 2 Hal. P. C. 

+ Moor. 156, "Folt, 288, 
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the firſt degree: but, 4. That, where it is only taken away 


from the perſon committing the offence, (as in the caſe of ſtab- 


bing, or committing larciny in a dwelling houſe, or privately 
from the perſon). his aiders and abetters are not excluded ; 


through the tenderneſs of the law, which hath determined that 


ſuch autos ſhall be taken weren 


? - 4 


+ 


IV. . we are to enquire what the ene are 


to the party, of allowing him this benefit of clergy: | I ſpeak 


not of the branding, impriſonment, or tranſportation ; "which 

are rather concomitant! conditions, than conſequences of recei- 
ving this indulgence. The conſequences are ſuch as affect his 
preſent intereſt, and future credit and capacity : as having been 


once a felon, but now purged from that guilt by the privilege of 


clergy z- which operates as a kind of ſtatute pardon. 


Ax p, we may 8 1. That by his conviction he forfeits 
all his goods to the king; which, being once veſted in the crown, 
ſhall not afterwards be reſtored to the offender ” 2. That; after 
conviction, and till he receives the judgment of the. law, by 


7 wwz £z A, /Þ 


and Gy" incients of a felon 5 1 alter Ar or par- 
don, he is diſcharged for ever of that, and all other felonies be- 
fore committed, within the benefit of clergy; but not of felo- 
nies from which ſuch benefit is excluded: and this by ſtatutes 
8 Eliz. c. 4. and 18 Eliz. c. 7. 4. That by the burning, or par- 
don of it, he is reſtored to all capacities and credits, and the 
poſſeſſion of his lands, as if he dad never heen convicted v. 
5. That what is ſaid with regard to the advantages of com- 

moners and laymen, ſubſequent to the burning in the hand, is 
equally applicable to all peers and clergymen, although never 
branded at all. For they have the ſame privileges, without * 
burning, which others are intitled to after bs AE 


* 1 Hal, P. Gum. ey * 2 Hal. P. C. 389. Rey. 110. 
2 Hal. P. C. 388. x 2 Hal. P. C. 389, 390. 
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verti, guilty, in the preſence of the priſoner ; A ither, im- 
m tel, or af, 2 comes nt tim time ſoon after, ; the court, 
if he has any thing to offer why judgment ſhould ad $A awarded 
againſt him. And in caſe the defendant be found guilty of a miſ- 
demeſnor, (che trial of which may, and does uſually, happen in 
his abſciice, after he. has once appeared) a capia, is awarded and 
ifued,. to n in to receiye- his judgment; 3; and, if he ab- 
ſconds, he may be proſecuted « even to outlawry.. But whenever 
he appears i perſon, ypon either a capital or inferior conviction, 
he may at this period, as well as at his K offer any 
except 9005 to OP 5 aene.” in arreſt of cap ef judgment: as 
for ant e Pfunden an in ſetting ard either the ſong 
the time, the place, or the offence. And, if the objections be 
valid, the whole proceedings ſhall be ſet aſide; but the party) 
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may be indicted again. And we may take notice, 1. That 
none of the ſtatutes of jeofails*, for amendment of errors, ex- 
tend to indictments or proceedings in criminal caſes; and there- 
fore a defective indictment is not aided by a verdict, as defective 
pleadings in civil caſes are. 2. That, in favour of life, great 
ſtrictneſs has at all times been obſerved, in every point of an in- 
dictment. Sir Matthew Hale indeed complains, „that this 
« ſtrictneſs is grown to be a blemiſh and inconvenience in the 
« Jaw, and the adminiſtration thereof: for that more offenders 
« eſcape by the over- eaſy ear given to exceptions in indictments, 
« than by their own innocence; and many times groſs murders, 
« burglaries, robberies, and other heinous and crying offences, 
« remain unpuniſhed by theſe unſeemly niceties; to the reproach 
« of the law, to the ſhame of the government, to the encourage- 
« ment of villany, and to the diſhonour of God.“ And yet, 
notwithſtanding this laudable zeal, no man was more tender of 
life, than this truly excellent judge. 


A PARDON alſo, as has been before ſaid, may be pleaded in 
arreſt of judgment: and it has the ſame advantage when pleaded 
here, as when pleaded upon arraignment ; vi. the ſaving the 
attainder, and of courſe the corruption of blood : which nothing 
can reſtore but parliament, when a pardon is not pleaded till af- 
ter ſentence. And certainly, upon all accounts, when a man 
hath obtained a pardon, he is in the right to plead it as ſoon as 
poſſible. | 


PRAYING the benefit of clergy may alſo be ranked among 
the motions in arreſt of judgment; of which we ſpoke largely 
in the preceding chapter. 


- bp all theſe reſources fail, the court muſt pronounce that 
judgment, which the law hath annexed to the crime, and which 
hath been conſtantly mentioned, together with the crime itſelf, 
9 Re \ . | he . V. » 
d See Vol in. pag. 406. ; nns 
Vor. IV. + TG in 
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in ſome or other of the former chapters. Of theſe ſome are ca- 
pital, which extend to the life of the offender, and conſiſt ge- 
nerally in being hanged by the neck till dead; though in very 
atrocious crimes other circumſtances of terror, pain, of diſgrace 
are ſuperadded: as, in treaſons of all kinds, being drawn or 
dragged to the place of execution; in high treaſon affecting the 

king's perſon or government, embowelling alive, beheading, and 
Auartering; and in murder, a public diſſection. And, in caſe 
of any treaſon committed by a female, the judgment is to be 
burned alive. But the humanity of the Engliſh nation has au- 
thorized, by a tacit conſent, an almoſt general mitigation of ſuch 
part of theſe judgments as favour of torture or cruelty : a ſledge 
or hurdle being uſually allowed to fuch traitors as are condemned 
to be drawn; and there being very few inſtances (and thoſe ac- 
cidental or by negligence) of any perſon's being embowelled or 
- burned, till previouſly deprived of ſenſation by ſtrangling. Some 
puniſhments conſiſt in exile.or baniſhment, by abjuration of the 
realm, or tranſportation to the American colonies: others in 
loſs of liberty, by perpetual or temporary impriſonment. Some 
extend to confiſcation, by forfeiture of lands, or moveables, or 
both, or of the profits of lands for life: others induce a diſa- 
bility, of holding offices or employments, being heirs; executors, 
and the like. Some, though rarely, occaſion a mutilation or 
diſmembring, by cutting off the hand or ears: others fix a 
laſting ſtigma on the offender, by ſlitting the noſtrils, or brand- 
ing in the hand or face. Some are merely pecuniary, by ſtated 
or diſcretionary fines : and laſtly there are others, that conſiſt 
principally in their ignominy, though moſt of them are mixed 
with ſome degree of corporal pain; and theſe are inflicted chietly 
for crimes, which ariſe from indigence, or which render even 
opulence diſgraceful. Such as whipping, hard labour in the 
houſe of correction, the pillory, the ſtocks, and the ducking- 
ſtool. a 7 it | "at 


Dis usr Ine as this. catalogue may ſeem, it will afford 
pleaſure to an Engliſh reader, and do honour to the Engliſh 
F law, 
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law, to compare it with that ſhocking apparatus of death and 
torment, to be met with in the criminal codes of almoſt every 
other nation in Europe. And it is moreover one of the glories 
of our. Engliſh law, that the nature, though not always the 
quantity or degree, of puniſhment is aſcertained for every of- 
fence ; and that it is not left in the breaſt of any judge, nor 
even of a jury, to alter that judgment, which the law has be- 
forehand ordained, for every ſubject alike, without reſpect of per- 
ſons. For, if judgments were to be the private opinions of the 


judge, men would then be ſlaves to their magiſtrates; and would 


live in ſociety, without knowing exactly the conditions and ob- 
ligations' which it lays them under. And beſides, as this pre- 
vents oppreſſion on the one hand, ſo on the other it ſtifles all 
hopes of impunity or mitigation ; with which an offender might 
flatter himſelf, if his puniſhment depended on the humour or 
diſcretion of the court, Whereas,. where an eſtabliſhed penalty 
is annexed to crimes, the criminal may read their certain con- 
ſequence in that law, which ought to be the unvaried rule, as it 
is the inflexible Judge, of his actions. 


Tn E 1 fines and difretionary length of impriſon- 
ment, which our courts are enabled to impoſe, may ſeem. an 
exception to this rule. But the general nature of the puniſh- 
ment, viz, by fine or impriſonment, is in theſe caſes fixed and 
determinate : though the duration and quantity of each muſt 
frequently vary, from the aggravations or otherwiſe of the of- 
fence, the quality and condition of the parties, and from innu- 
merable other circumſtances. The quantum, in particular, of 
pecuniary fines neither can, nor ought to be, aſcertained by any 


invariable law. The value of money itſelf changes from a thou- 


ſand cauſes; and, at all events, what is ruin to one man's fortune, 
may be matter of indifference to another's. Thus the law of the 
twelve tables at Rome fined every perſon, that ſtruck another, 


five and twenty denarii: this, in the more opulent days of the 


empire, grew to be a puniſhment of ſo little conſideration, that 
Aulus Gellius tells a ſtory of one Lucius Neratius, who made it his 
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diverſion to give a blow to whomever he pleaſed, and then tender 
them the legal forfeiture. Our ſtatute law has not therefore 
often aſcertained the quantity of fines, nor the common law ever; 
it directing ſuch an offence to be puniſhed by fine, in general, 
without ſpecifying the certain ſum: which is fully ſufficient, 
when we conſider, that however unlimited the power of the court 
may ſeem, it is far from being wholly arbitrary; but it's diſ- 
cretion is regulated by law. For the bill of rights“ has parti- 
cularly declared, that exceſſive fines. ought not to be impoſed, 
nor cruel and unuſual puniſhments inflicted : (which had a re- 
troſpect to ſome unprecedented proceedings in the court of king's 
bench, in the reign of king James the ſecond) and the fame 
ſtatute farther declares, that all grants and promiſes of fines and 
forfeitures of particular perſons, before conviction, are illegal 
and void. Now the bill of rights was only declaratory, through- 
out, of the old conſtitutional law of the land : and accordingly 
we find it expreſily holden, long before, that all ſuch previous 
ts are void; ſince thereby many times undue means, and 
more violent proſecution, would be uſed for private lucre, than 
the quiet and juſt proceeding of law would permit. 


T H E reaſonableneſs of fines in criminal caſes has alſo 
been uſually regulated by the determination of magna carta, 
concerning amercements for miſbehaviour in matters of civil 
right. Liber homo non amercietur pro parvo delifto, niſi ſecun- 
« dum modum ipfius delicti; et pro magno delicto, ſecundum magni- 

% tudinem delicti; ſalvo contenemento ſuo: et mercator eodem modo, 
* ſatva mercandiſa ua; et villanus eodem modo amercietur, ſalvo 
« warnagio ſuo.” A rule, that obtained even in Henry the ſe- 
cond's time i, and means only, that no man {hall have a larger 
amercement impoſed upon him, than his circumſtances or per- 
ſonal eſtate will bear : ſaving to the landholder his contenement, 
or land; to the trader his merchandize; and to the countryman 
his wainage, or team and inſtruments of huſbandry. In order 


© Stat. 1 W. & M. ſt. 2. c. 2. 5 f cap. 14. 
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to aſcertain which, the great charter alſo directs, that the amerce- 
ment, which is always inflicted in general terms ( t in miſeri- 
« cordia”) ſhall be ſet, ponatur, or reduced to a certainty, by the 
oath of a jury. This method, of liquidating the amercement to 
a preciſe ſum, is uſually done in the court-leet and court-baron by 
affeerors, or jurors ſworn to affeere, that is, tax and moderate, 
the general amercement according to the particular circumſtances 
of the offence and the offender. In imitation of which, in 
courts ſuperior to theſe, the antient practice was to enquire by a 
jury, when a fine was impoſed upon any man, ** quantum inde 
« regt dare valeat per annum, ſalva ſuſtentatione ſua, et uxorts, 
« ef liberorum ſuorum *.” And, fince the diſuſe of ſuch inqueſt, 

it is never uſual to aſſeſs a larger fine than a man is able to pay, 
without touching the implements of his livelyhood; but to in- 
flict corporal puniſhment, or a ſtated impriſonment, which is 
better than an exceſſive fine, for that amounts to impriſonment 
for life. And this is the reaſon why fines in the king's court are 
frequently denominated ranſoms, becauſe the penalty muſt other- 
wiſe fall upon a man's perſon, unleſs it be redeemed or ranſomed 
by a pecuniary fine]: according to an antient maxim, qui non 
. habet in crumena luat in corpore. Yet, where any ſtatute ſpeaks 


both of fine and ranſom, it is holden, that the ranſom ſhall be 
treble to the fine at leaſt *. 


Wur ſentence of death, the moſt terrible and higheſt judg- 
ment in the laws of England, is pronounced, the immediate in- 
ſeparable conſequence by the common law is attainder. For 
when it is now clear beyond all diſpute, that the criminal is no- 
longer fit to live upon the earth, but is to be exterminated as a 
monſter and a bane to human ſociety, the law ſets a note of in- 
famy upon him, puts him out of it's protection, and takes no 
farther care of him than barely to ſee him executed. He is 
then called attaint, attinctus, ſtained, or blackened. He is no 
longer of any credit or reputation; he eannot be a witneſs in: 
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any court; neither is he capable of performing the functions of 
another man: for, by an anticipation of his puniſhment, he is 
already dead in law *, This is after judgment: for there is great 
difference between a man convicted, and attainted; though they 
are frequently through inaccuracy confounded together. After 
conviction only, a man is liable to none of theſe diſabilities : for 
there is ſtill in contemplation of law a poſſibility of his inno- 
cence. Something may be offered in arreſt of judgment: the 
indictment may be erroneous, which will render his guilt uncer- 
tain, and thereupon the preſent conviction may be quaſhed : he 
may obtain a pardon, or be allowed the benefit of clergy ; both 
which ſuppoſe ſome latent ſparks of merit, which-plead in ex- 
tenuation of his fault. But when judgment is once pronounced, 
both law and fact conſpire to prove him completely guilty ; and 
there is not the remoteſt poſſibility left of any thing to be ſaid 
in his favour. Upon judgment therefore of death, and not be- 
fore, the attainder of a criminal commences ; or upon ſuch cir- 
cumſtances as are equivalent to judgment of death ; as judgment 
of outlawry on a capital crime, pronounced for abſconding or 
fleeing from juſtice, which tacitly confeſſes the guilt. And there- 
fore either upon judgment of outlawry, or of death, for treaſon 
or felony, a man ſhall be ſaid to be attainted. 


TH x conſequences of attainder are forfeiture, and corruption 


of blood. 


I. FORFEITURE is twofold; of real, and perſonal, eſtates. 
Firſt, as to real eſtates: by attainder in high treaſon! a man for- 
feits to the king all his lands and tenements of inheritance, 
whether fee-ſimple or fee-tail, and all his rights of entry on 
lands and tenements, which he held at the time of the offence 
committed, or at any time afterwards, to be for ever veſted in 
the crown: and alſo the profits of all lands and tenements, which 
he had in his own right for life or years, ſo long as ſuch intereſt 


* 3 Inſt. 213. ! Co. Litt. 392. 3 Inſt. 19. 1 Hal. P. 
C. 240. 2 Hawk. P. C. 448. 
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ſhall ſubſiſt. This forfeiture relates backwards to the time of the 
treaſon committed; ſo as to avoid all intermediate ſales and incum- 
brances ®, but not thoſe before the fat: and therefore a wife's 
jointure is not forfeitable for the treaſon of the huſband ; be- 
cauſe ſettled upon her previous to the treaſon committed. But 
her dower is forfeited, by the expreſs proviſion of ſtatute 5 & 
6 Edw.VI. c. 11. And yet the huſband ſhall be tenant by the 
curteſy of the wife's lands, if the wife be attainted of treaſon ® : 
for that is not prohibited by the ſtatute. But, though after at- 
tainder the forfeiture relates back to the time of the treaſon 
committed, yet it does not take effect unleſs an attainder be had, 
of which it is one of the fruits: and therefore, if a traitor dies 
before judgment pronounced, or is killed in open rebellion, or is 
hanged by martial law, it works no forfeiture of his lands ; for 
he never was attainted of treaſon *. 


THE natural juſtice of forfeiture or confiſcation of property, 
for treaſon , is founded in this confideration : that he who hath 
thus violated the fundamental principles of government, and 
broken his part of the original contract between king and people, 
hath abandoned his connexions with ſociety ; and hath no longer 
any right to thoſe advantages, which before belonged to him 
purely as a member of the community: among which /ocial 
advantages the right of transferring or tranſmitting property to 
others. is one of the chief. Such forfeitures moreover, whereby 
his poſterity muſt ſuffer as well as himſelf, will help to reſtrain 
a man, not only by the ſenſe of his duty, and dread of perſonal 
puniſhment, but alſo by his paſſions and natural affections; and 
will intereſt every dependent and relation he has, to keep him 
from offending : according to that beautiful ſentiment of Cicero?, 
© nec vero me fugit quam fit acerbum, parentum ſeelera fillorum 
% poents lui: ſed hoc praeclare legibus comparatum eft, ut caritas 
« berorum amiciares parentes reipublicae redderet. And there- 


» z3Inſt. 211. 3 | P See Vol. I. pag. 299. | 
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fore Aulus Caſcellius, a Roman lawyer in the time of the 
triumvirate, uſed to boaſt that he had two reaſons for deſpiſing 
the power of the tyrants; his old age, and his want of child. 
ren: for children are pledges to the prince of the father's obe- 
dience*, Yet many nations have thought, that this poſthumous 
puniſhment favours of hardſhip to the innocent; eſpecially for 
crimes that do not ſtrike at the very root and foundation of ſo- 
ciety, as treaſon againſt the government expreſſly does. And 
therefore, though confiſcations were very frequent in the times 
of the earlier emperors, yet Arcadius and Honorius in every 
other inſtance but that of treaſon thought it more juſt, . ibi eſſe 
ic poenam, ubi et noxa eft ;* and ordered that peccata ſuos te- 
ic neant auctores, nec ulterius progrediatur metus, quam reperiatur 
« delictmum and Juſtinian alſo made a law to reſtrain the pu- 
niſhment of relations; which directs the forfeiture to go, ex- 
cept in the caſe of crimen majeſtatis, to the next of kin to the 
delinquent. On the other hand the Macedonian laws extended 
even the capital puniſhment of treaſon, not only to the child- 
ren but to all the relations of the delinquent *: and of courſe 
their eſtates muſt be alſo forfeited, as no man was left to in- 
herit them. And in Germany, by the famous golden bulle*, 
(copied almoſt verbatim from Juſtinian's code“) the lives of the 
ſons of ſuch as conſpire to kill an elector are ſpared 
preſſed, by the emperor's particular bounty. But they are depri- 
ved of all their effects and rights of ſucceſſion, and are rendered 
incapable of any honour eccleſiaſtical or civil ; to the end that, 
« being always poor and neceſſitous, they may for ever be accom- 
« panied by the infamy of their father; may languiſh in conti- 
© nual indigence ; — may find (ſays this mercileſs edict) their 
puniſhment in living, and their relief in dying.“ 


Wir us in England, forfeiture of lands and tenements to 


— crown for treaſon is by no means derived from the feodal 
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policy, (as has been already obſerved *) but was antecedent to 
tlie eſtabliſhment of that ſyſtem. in this iſland ; being tranſmitted 
from our Saxon anceſtors?, and forming a part of the antient 
Scandinavian conſtitution *.. But in ſome treaſons relating to the 
coin, (which, as we formerly obſerved, ſeem rather a ſpecies of 
the crimen falſi, than the crimen lagſae majeſtatis) it is provided 
by the ſeveral modern ſtatutes which conſtitute the offence, that 
it ſhall work no forfeiture of lands. And, in order to aboliſh 
ſuch hereditary puniſhment intirely, it was enacted by ſtatute 
7 Ann. c. 21. that, after the deceaſe of the late pretender, no 
attainder for treaſon'ſhould extend to the diſinheriting of any heir, 
nor to the prejudice of any perſon, other than the traitor him- 
ſelf. By which, the law of forfeitures for high treaſon would 
by this time have been at an end, had not a ſubſequent ſtatute 
intervened to give them a longer duration. The hiſtory of this 
matter is —— fingular and worthy obſervation. At the 
time of the union, the crime of treaſon in Scotland was, by the 
Scots law, in many reſpects different from that of treaſon in 
England; and particularly in it's conſequence of forfeitures of 
intailed eſtates, which was more peculiarly Engliſh: yet it ſeemed 
neceſſary, that a crime ſo nearly affecting government ſhould, 
both in it's eſſence and conſequences, be put upon the ſame footing 
in both parts of the united kingdoms. In new-modelling theſe 
laws, the Scotch nation and the Engliſh houſe of commons 
ſtruggled hard, partly to maintain, and partly to acquire, a total 
immunity from forfeiture and corruption of blood: which the 
| houſe of lords as firmly reſiſted. At length a compromiſe was 
agreed to, which is eſtabliſhed by this ſtatute, vis: that the 
ſame crimes, and no other, ſhould be treaſon in Scotland that 
are ſo in England; and that the Engliſh forfeitures and corrup-. 
tion of blood, ſhould take place in Scotland, till the death of 
the then pretender; and then ceaſe throughout the whole of Great 
Britain“: *; the lords Ty propetmy this temporary , in 


1 See Vol. II. pag. r * Stiernh. de jure Goth. I. 2. c. 6 & 1.3. 6.3. 
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hopes (it is ſaid?) that the prudence of ſucceeding parliaments 
would make it perpetual *. This has partly been done by the 
ſtatute 17 Geo. II. c. 39. (made in the year preceding the late 
tebellion) the — nh of theſe indemnifying clauſes being 
thereby ſtill farther ſuſpended, till the death of the ſons of the 


In petit treaſon and-felony, the offender alſo forfeits all his 
chattel intereſts abſolutely, and the profits of all eſtates of free- 
held during life ; and, after his death, all his lands and tene- 
ments in fee-ſimple (but not thoſe in tail) to the crown, for a 
very ſhort period of time: for the king ſhall have them for a 
year and a day, and may commit therein what waſte he pleaſes; 
which is called the king's year, day, and wafte*. Formerly the king 
had only a liberty of committing waſte on the lands of felons, by 

pulling down their houſes, extirpating their gardens, ploughing 
their meadows, and cutting down their woods. And a puniſhment 
of aſimilax ſpirit appears to have obtained in the oriental countries, 
from the decrees of Nebuchadnezzar and Cyrus in the books of 
Daniel © and Ezra*; which, beſides the pain of death inflicted 
on the delinquents there ſpecified, ordain, « that their houſes 
< ſhall be made a dunghill. But this tending greatly to the pre- 

judice of the public, it was agreed in. the reign of Henry the 
fiſt, in this kingdom, that the king ſhould have the profits of the 
land for one year and a day, in lieu of the deſtruction he was 
otherwiſe at liberty to commit“: and therefore magna carta 
provides, that the king ſhall only hold ſuch lands for a year and 
day, and then reſtore them to the lord of the fee; without any 
mention made of waſte. But the ſtatute 17 Edw. II. de. praero- 
gativa regis, ſeems to ſuppoſe, that the king ſhall have his year, 


o Confid. on the law of forfeiture. 6. firſt publiſhed A. D. 1744. n vol. I, 
© See Foſt. 250. pag. 244.) 
- © The juſtice and expediency of this * 2Inkft, 35. 
proviſion were defended at the time, with f ch. iii. v. 29. 
much learning and ſtrength of argument, 8 ch. vi. v. 11, 
in the 3 on the law of ferfeiture, * Mirr. c. 4. f. 16. Flet, J. I. c. 28. 
3 9 Hen. III. c. 22. 
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day, and waſte; and not the year and day inſtead of waſte; 
Which fir Edward Coke ( and the author of the mirror, before 
him) very juſtly look upon as an encroxchmetit, though a very 
antient one, of the royal prerogative *. This year, 555 and 
waſte are now uſually compounded for; but otherwiſe they regu- 
larly belong to the crown: and, after their expiration, the land 
would naturally have deſcended to the heir, (as in gavelkind te- 
nure it ſtill does) did not it's feodal quality intercept fuch de- 
ſcent,. and give it by way of eſcheat to the lord. Theſe forfei- 
tures for felony do alfo ariſe only upon attainder ; and therefore 
a feld de fe forfeits no lands of inheritarice or freehold, for he 
never is attainted as a felon . They likewiſe relate back to the 
time of the offence committed, as well as forfeitures for treaſon; 
ſo as to avoid all intermediate charges and conveyances. This 
may be hard upon ſuch as have unwarily engaged with the of- 
fender: but the cruelty and reproach muſt lie on the part, not 
of the law, but of the criminal; who has thus knowingly and 
diſhoneſtly involved others in his own calamities. | 


THESE are all the forfeitures of real eftates, created by the 
common law, as conſequential upon attainders by judgment of 
death or outlawry. I here omit the particular forfeiture created 
by the ſtatutes of praemunire and others: becauſe I look upon 
them rather as a part of the judgment and penalty, inflicted by 
the reſpective ſtatutes, than as conſequences of ſuch judgment; 
as in treaſon and felony they are. But I ſhall juſt mention, un- 
der this diviſion of real eſtates, the forfeiture of the profits of 
lands during life :. which extends to two other inſtances, beſides 
thoſe already ſpoken of; miſprifion of treaſon , and ſtriking in 
Weſtminſter-hall, or drawing a ans mo a Judge there, 
fitting the wang” s courts of Juſtice *. 1 


Tu E forfeiture of goods and chattels accrues in every one 
of the higher kinds of offence: in high treaſon or miſpriſion 
* Mirr. c. 5. f. 2. 2 Inſt. 37. m bid. 218. : 
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fore a traitor or felon may Sena fide ſell any of his chattels, real 


the fact and conviction * for perſonal property is of ſo fluctua- 
© 3 Inſt, 232. y 2 Hawk, P. C. 454. 
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thereof; petit treaſon, felonies of. all ſorts whether clergyable or 
not, ſelf- murder or felony de ſe, petty larciny, ſtanding - mute; 
and the aboye-mentioned offence of ſtriking in Weſtminſter-hall. 
For flight : alſo, on an accuſation of treaſon, felony, or even petit 
larciny, whether the party. be found guilty or acquitted, if the 
jury find the flight, the party ſhall forfeit his goods and chattels : 
for the very flight is an offence, carrying with it a ſtrong pre- 
ſumption of guilt, and is at leaſt an endeavour to elude and ſtifle 
the courſe of juſtice preſcribed by the law. But the jury very 
ſeldom find the flight: forfeiture being looked upon, fince the 


vaſt increaſe. of perſonal property of late years, as rather too 


large a penalty! for an offence, to which a man is s prompted by 
the natural love of liberty. | 


THERE is a remarkable difference g or two between the for- 
ts of lands and of goods and chattels. 1. Lands are for- 
feited upon artainder, and not before: goods and chattels are 
forfeited by convidtiol® Becauſe in many of the caſes ,where 
Z. goods are forfeited, there never is any attainder ; which happens 
only. where judgment of death or outlawry is given: therefore 
in thoſe caſes the forfeiture muſt be upon conviction, or not at 
all; and, being neceſſarily upon conviction in thoſe, it is fo or- 
dered in all other caſes, for the law loves uniformity. | 2. In out- 
lawries for treaſon or felony, lands are forfeited only by the judg- 
ment: but the goods and chattels are forfeited by a man's being 
firſt put in the exigent, without ſtaying till he is guinto exactus, 
or finally outlawed ; for the ſecreting. himſelf ſo long from juſ- 
tice, is conſtrued a flight in law *. 3. The forfeiture of lands 
has relation to the time of the fact committed, ſo as to avoid all 
ſubſequent ſales and incumbrances: but the forfeiture of goods 
and chattels has no relation backwards; ſo that thoſe only which 
a man has at the time of conviction ſhall be forfeited. There- 


or perſonal, for the ſuſtenance of , himſelf and family between 
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ting a nature, that it- paſſes through many hands in a ſhort time; 
and no, buyer could be ſafe, if he were liable to return the goods 
which he had fairly bought, provided any of the prior vendors 
had committed a treaſon or felony. Vet if they be colluſively 
and not bona fide parted with, merely to defraud the crown, the 
law (and particularly the ſtatute 13 Eliz, c. 5.) will reach them; 
for they are all the while truly and ſubſtantially the goods of the 
offender: and as he, if acquitted, might recover them himſelf, 

as not parted with for a good conſideration; ſo, in caſe he hap- 

pens: to. be convicted, the law will recover them for the __ 


II. An OTHER ade eee of attainder is the 
corruption of blood, both upwards and downwards; ſo that an at- 
tainted perſon can neither inherit lands or other hereditaments 
from his anceſtors, nor retain thoſe he is already in poſſeſſion of, 
nor tranſmit them by deſcent to any heir.; but the ſame ſhall 
eſcheat to the lord of the fee, ſubject to the king's ſuperior right 
of forfeiture: and the perſon — ſhall alſo. obſtruct all 


deſcents to his poſterity, wherever they are obliged to derive a 
title through him to a remoter anceſtor 4. 


Tu is is one of thoſe notions which our laws have adopted 
from the feodal conſtitutions, at the time of the Norman con- 
queſt; as appears from it's being unknown in thoſe tenures which 
are indiſputably Saxon, or gavelkind : wherein, though by trea- 
ſon, according to the antient Saxon laws, the land is ferfeited to 
the king, yet no corruption of blood, no impediment of de- 
ſcents, enſues; and on judgment of mere felony no eſcheat ac- 
crues to the lord. And therefore, as every other oppreſſive mark 
of feodal tenure is now happily worn away in theſe kingdoms, 
it is to be hoped, that this corruption of blood, with all it's con- 
nected conſequences, not only of preſent eſcheat, but of future 
incapacities of inheritance even to the twentieth generation, may 

in proceſs of time be aboliſhed by act of parliament : as it ſtands 

upon a very different footing from the forfeiture of lands for 
4 See Vol. II. pag. 251. 
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bigh treaſon, abiding the king's perſon or government. And 
indeed the degiflature has, from time to time, appeared very incli- 
nable to give way to fo equitable a proviſion; by ag, thes in 

treaſons velpetting the papal ſupremacy * and counterfeiting the 
public coin, and in many of the new-made felonies, created 
fince the e Henry the eighth by act of parliament, cor- 
ruption of blood ſhall be ſaved. But as in ſome of che acts for 
creating felonies (and theſe not of the moſt atrocious kind) 
this ſaving was neglected, or forgotten, to be made; it ſeems 
to be highly reaſonable and expedient to antiquate the whole 
of this doctrine by one undiſtinguiſhing law : eſpecially as by 
the afore-mentioned ftatute of 7 Ann. c. 21. (the operation 
of which is by ſtatute 17 Geo. II. c. 39.) after the 
death of the ſons of the late pretender, no attainder fer treaſon 
will extend to the diſinheriting any heir, nor the prejudice of 
any perſon, other than the offender himſelf ; which virtually 
aboliſhes all corruption of blood for treaſon, though (unleſs the 


legiſlature ſhould or, a4 te n af continue for many ſorts 
of felony.. - 


r Stat. 5 Eliz. c. 1. RI 5 Elis. 0. 32 18Eliz, e. 1. 8 & 
. n nf enen. 
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CrarrTiERt THE THIRTIETH: 


X 7E are next to can6der how judgments, wich their ſeve- 


corruption of blood, may be ſet aſide. There are two ways of 


doing this; either by falfifying or reverſing the judgment, or 


elſe by reprieve or pardon. 


A JUDGMENT may be falſified, reverſed, or voided, in the 
firſt place, without a writ of error, for matters foreign to or de- 


hors the record, that is, not apparent upon the face of it; ſo that 


they cannot be aſſigned for error in the ſuperior court, which 
can only judge from what appears in the record /itfelf : and 
therefore, if the whole record be not certified, or not truly cer- 
tified, by the inferior court; the party injured; thereby (in both 
civil and criminal caſes) may allege a diminution of the record, 
and cauſe it to be rectified. Thus, if any judgment whatever 
be given by perſons, who had no good commiſſion to proceed 
againſt the perſon condemned, it is void; and may be falfified 
by ſhe wing the ſpecial matter, without writ of error. As, where 
a commiſſion iflues to A and B, and twelve others, or any two 
of them, of which A or B ſhall be one, to take and try indict- 
ments; and any of the other twelve proceed without the interpo- 

f ſition 


Os REVERSAL. os JUDGMENT. 


ral connected conſequences, of attainder, forfeiture, and 


h\ 


FF 1 
[ 
. Fn 
WW. . N 
. 
: * 
* 
, 0 
. 1 U 
= 
bY 
[ 
1 
"- 
= 
* g 

+ 

= | 

© 

| 

- 

a 1 } 
8 

. 

: 

1 _ 
q | 
* oY 

. 

1 

o 

: 

1 i 
» 1 

= 

115 
' 
i 

-» 

I % 
** 0 * 
© 

8 
1 
Fo 

I» 
| T5 
4 G 1 

1 Ll 
9 4 
* * 1 
1 i 
* 
" 
* 1 
4 * 

. | 
RYE 
: LY \ 
£ 

3: 

Wi + 

vo * 

5 
Y 

% 

od * 

* ; 
1 
1 
Ko 
#- 
: 
33 
11 
1 


o — — _ 


— 


—— — — 


88g LO | .Pww ano | Book IV; 
fition or preſence of either A, or B: in this caſe all proceedings, 
trials, convictions, and judgments are void for want of a pro- 
per authority in the commiſſioners, and may be falſified upon 
bare inſpection without the trouble of a writ of error *; it bein 
a high miſdemeſnor in the judges fo proceeding, and little (if 
any thing) ſhort. of, in them all, in caſe the perſon ſo 
attainted be SHADE ad e death. 80 likewiſe if a man 
Purchaſes land of another; and afterwards the vendor is, either 
by Dutlawry, or A own confeſſion, convicted and attainted of 
treaſon or felony previous to the ſale or alienation; whereby ſuchi 
land becomes liable to forfeiture or eſcheat: now, upon any 
trial, the purchaſor is at liberty, without bringing any writ of 
error, to falſify not only the time of. the felony or treaſon ſup- 
poſed, but the very point of the felony or treaſon itſelf ; and is 
not concluded by the confeſſion or the outlawry of the vendor; 
though tlie vendor: himialf is concluded, and not: fuffered now 
to deny the fact; which he has by confeſſion or flight acknow- 
kged; Butt if ſuch attainder of the vendor was by verdict, on 
the gath of his peers, the alienee cannot be received to falſify or 
contradict the act of the crime committed; though he is at li- 
berty to prove a miſtake in time, or that the offence was com- 
mitted after the alienation, and not before. 


* 
* 


- 1 
— 


_ 2 $2CQNDLY, a judgment may be reverſed, by writ of error : 
which lies from all inferior criminal juriſdictions to the court of 
king's: bench, and from the king's bench to the houſe of peers; 
and may be brought for notorious miſtakes in the judgment or 
other parts of the record: as where a man is found guilty of 
perjury and receives the judgment of felony, or for other leſs 
| palpable errors; ſuch as any irregularity, omiſſion, or want of 
form in the proceſs of outlawry; or proclamations; the want of 
a proper addition to the defendant's name, according to the ſta- 
ttute of additions; for not properly naming the ſheriff or other 
officer of the court, or not duly deſcribing where his county 
court was held; for laying an offence, committed in the time of 
-* 2 Hawk. P. C. 459. * z Inſt. 231. 1 Hal. P. C. 361. 
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the late king, to be done againſt the peace of the preſent; and 


for many other ſimilar cauſes, which (though allowed out of 
tenderneſs to life and libert y) are not much to the credit or ad- 


vancement of the national juſtice. Theſe writs of error, to re- we 4c cove fe. 2 
verſe judgments in caſe of miſdemeſnors, are not to be allowed of © r,. 


. , 4; 
th ag "courſe, but on ſufficient probable cauſe ſhewn''to the attorney- 1 3 7e. es. 
4 4 — * 


general; and then they are underſtood to be grantable of com- e. 279 2 5 75 


mon right, and ex debito juſtitiae. But writs of error to reverſe . 8 ,, 2 
attaindets i in capital caſes Are only allowed e gratia; and not W: We 4 

without expreſs warrant under the king's ſign manual, or at leaſt Leer, "1 ” "i 709. FO) ah 4 
by the conſent of the attorney-general *, Theſe therefore can. FO 7 


m_ * 1049 Oo 7 
rarely be brought by the party himſelf, eſpecially where he is ee A a = I | 
attainted for an offence againſt the ſtate: but they may be brought 
by his heir, or executor, after his death, in more favourable 
times; which may be ſome conſolation to his family. But the 


eaſier, and more effectual way, is 
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LASTLY, to reverſe the attainder by act of parliament. This 


may be and hath been frequently done, upon motives of com- 


paſſion, or perhaps the zeal of the times, after a ſudden revo- 
lution in the government, without examining too cloſely into the 
truth or validity of the errors aſſigned. And ſometimes, though 
the crime be univerſally acknowleged and confeſſed, yet the me- 
rits of the criminal's family ſhall after his death obtain a reſtitu- 
tion in blood, honours, and eſtate, or ſome, or one of them, by 
act of parliament; which (ſo far as it extends) has all the effect 
of reverſing the attainder, without caſting any reflections upon 
the juſtice of the preceding ſentence. 


THE effect of falſifying, or reverſing, an outlaw ry is that the 


party ſhall be in the ſame plight as if he had appeared upon the 


capias : and, if it be before plea pleaded, he ſhall be put to 
plead to the indictment ; if after conviction, he ſhall receive the 


| ſentence of the law: for all the other proceedings, except only 


the proceſs of outlawry for his non-appearance, remain good and ; 


© 1 Vern, 170.175. 


Vor. IV. 2 Aaa | effectual 
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4 _r 


effectual as before. But when judgment, pronounced upon con- 
viction, is falfified or reverſed, all former proceedings are abſo- 
lutely ſet aſide, and the party ſtands as if he had never been at 
all accuſed; reſtored in his credit, his capacity, his blood, and 
his eſtates : with regard to which laſt, though they be granted 
away by the crown, yet the owner may enter upon the grantee, 
with as little ceremony as he might enter upon a difſeiſor *. But 
he ſtill remains liable to another proſecution for the ſame offence : 
for, the firſt being erroneous, he never was in jeopardy thereby. 


2 * 5 | | 4 2 Hawk. P. . 462. 
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CHAPTER THE THIRTY FIRST. 


Or REPRIEVE, any PARDON. 


HE only other remaining ways of avoiding the execution 
of the judgment are by a reprieve, or a pardon ; whereof 
the former is temporary only, the latter permanent. | 


I. A REPRIEvE, from reprendre, to take back, is the with- 
drawing of a ſentence for an interyal of time ; whereby the exe-- 
cution is ſuſpended. This may be, firſt, ex arbitrio Judicts either 
before or after judgment: as, where the judge is not ſatisfied 
with the verdi&, or the evidence is ſuſpicious, or the indictment 
is inſufficient, or he is doubtful whether the offence be within 
clergy ; or ſometimes if it be a ſmall felony, or any favourable. 
circumſtances appear in the criminal's character, in order to give 
room to apply to the crown for either an abſolute or conditional 
pardon. Theſe arbitrary feprieves may be granted or taken off 
by the juſtices of gaol delivery, although their ſeſſion be finiſh- 
ed, and their commiſſion expired : but this rather by common 
uſage, than of ſtrict right !. | 


REPRIEvEs may alſo be ex neceſſitate legis : as, where a wo-- 
man is capitally convicted, and pleads her pregnancy; ; though. 
this is no cauſe to ſtay the Judgment, yet it is to reſpite the ex- 
ecution till ſhe be delivered. This is a mercy dictated * me 


* zHal. P. C. 412. TI 
Aaa 2 1 


— I CEE att» — 
- - . 


they never learned from the laws of #ntient Rome; which di- 


40 eee Poena differatur, quoad pariat:“ which doc- 
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law of nature, in favorem prolit; and therefore no part of the 
bloody proceedings, in the reign of queen Mary, hath been 
more juſtly deteſted than the cruelty, that was exerciſed in the 
iſland of Guernſey, of burning a woman big with child: and, 
when through the violence of the flames the infant ſprang forth 
at the ſtake, and was preſerved by the byſtanders, after ſome 
deliberation of the prieſts who aſſiſted at the ſacrifice, they caſt 
it again into the fire as a young Heretic *. A barbarity which 


— „ with the ſame humanity as our own, quod praegnantis 


trine has alſo.prevailed in England, as early as the firſt memo- 
rials of our law will reach“. In caſe this plea be made in ſtay 
of execution; the judge muſt direct a jury of twelve matrons or 
diſcreet. women to enquite the fact: and if they bring in their 
verdict quick with child (for barely, with child, unleſs it be alive in 
the womb, is not ſufficient) execution ſhall be ſtaid generally till 
the next ſeſſion; and ſo from ſeſſion to ſeſſion, till either ſhe is 
delivered, or proves by the courſe of nature not to have been 
with child at all. But if ſhe once hath had the benefit of this 
reprieve, and been delivered, and afterwards becomes pregnant 
again, ſhe ſhall not be intitled to the benefit of a farther reſpite 
for that cauſe. For ſhe may now be executed before the child 
is quick in the womb.; and ſhall not, by her own incontinence, 
evade the ſentence of Juſtice. | 


Anorn ER Gude of regular reprieve is, if the offender become 
non compos, between the judgment and the award of execution: 
for regularly, as was formerly * obſerved, though a man be com- 
pos when he commits a capital crime, yet if he becomes non 
compos after, he ſhall not be indicted; if after indictment, he 
ſhall not be convicted; if after conviction, he ſhall not receive 
judgment; if after judgment, he ſhall not be ordered for exe- 


' Þ For, Add and Mon. © 1 Hal. P. C. 369. 
a0 3 4 tos f Ibid. 370. | 


* Flet. J. 1. c. 38. | 5 Scc pag. 24- 
771 | cution: 
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cution: for ** furiaſus folo furore punitur, and the law knows 
not but he might have offered fome reaſon, if in his ſenſes, to 
have ftayed theſe reſpeCtive proceedings. It is therefore an inva- 
riable rule, when any time intervenes between the attainder and 
the award of execution, to demand of the priſoner what he 
hath to allege, why execution ſhould not be awarded againſt 
him : and, if he appears to be inſane, the judge in his diſcre- 
tion may and ought to reprieve him. Or, he may plead in bar 
of execution; which plea may be either pregnancy, the king' 8 
pardon, an act of grace, or diverſity of perſon, vi. that he is not 
the fame that was attainted, and the like. In this laſt caſe a jury 
ſhall be impanelled to try this collateral iſſue, namely, the iden- 
tity of his perſon ; and not whether guilty or innocent; for that 
has been decided before. And in theſe collateral iflues the trial 
ſhall be in/tanter®, and no time allowed the priſoner to make his 
defence or produce his witneſſes, unleſs he will make oath that 
he is not the perſon attainted *: neither ſhall any peremptory 
challenges of the jury be allowed the priſoner *; though for- 


man's life was in queſtion *. 


II. Ir neither pregnancy, inſanity, non- identity, nor other 
plea will avail to avoid the judgment, and ſtay the execution 
conſequent thereupon, the laſt and ſureſt reſort is in the king's 
moſt gracious pardon; the granting of -which is the moſt 
amiable prerogative of the crown. Laws (ſays an able writer) 
cannot be framed on principles of compaſſion to guilt : yet juſ- 
| tice, by the conſtitution of England, is bound to be adminiſtred 


and it is that act of his gorermment, which is the moſt perſonal, 
and moſt entirely his own *. The Ring himſelf condemns no 
man; that rugged taſk. bs. leaves to his courts of juſtice : the 
great ng of his Deeper is rr His power of par- 


b 1 Sid. 72. 1 Staundf. . ©. 163. Co. Litt.157. Hal. 
i Foſt. 42. Sum. 259. 
* 1 Lev. 61. Foſt. 42. 46. | = Law of Forfeit. 99. | 

| | doning 
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merly ſuch challenges were held to be allowable, whenever £ a 


in mercy: this is promiſed by the king in his coronation oath, 


0 
. - 
- 1110 * = = 
„ n <a — ©, "-” A »1 — C * -» rt 
yy . Co won. „ * 
— % * ® 
——— | an? - 7 - — — = 
- - = - 
- E 
= - 4 8 


— ” a — 
— 


— „ — 
0 * 
a — 


— 


_ —— — 


— 
— — — vt 


390 a PusL1c Book IV. 


doning was ſaid by our Saxon anceſtors® to be derived a lege ſuae 
dignitatis: and it is declared in parliament, by ſtatute 25 Hen. VIII. 
c. 24. that no other perſon hath power to pardon or remit an 
treaſon or felonies whatſoever; but that the king hath the whole 
and ſole power thereof, united and knit to the imperial crown 
of this realm. 


Tus is indeed one of the great advantages of monarchy i in 
general, above any other form of government ; that there is a 
magiſtrate, who has it in his power to extend mercy, wherever 
he thinks it is deſerved : holding a court of equity in his own 
breaſt, to ſoften the rigour of the general law, in ſuch criminal 
caſes as merit an exemption from puniſhment. Pardons (accord- 
ing to ſome theoriſts?) ſhould be excluded in a perfect legiſlation, 
where puniſhments are mild but certain: for that the clemency 
of the prince ſeems a tacit diſapprobàtion of the laws. But the 
excluſion of pardons muſt neceſſarily introduce a very dangerous 
power in the judge or jury, that of conſtruing the criminal law 
by the ſpirit inſtead of the letter“; or elſe it muſt be holden, 
what no man wall ſeriouſly avow, that the ſituation and circum- 
ſtances of the offender (though they alter not the eſſence of the 
crime) ought t to make no diſtinction in the puniſhment. In de- 
mocracies, however, this power of pardon can never ſubſiſt; for 
there nothing higher is acknowleged than the magiſtrate who 
adminiſters the laws: and it would be impolitic for the power 
of judging and of pardoning to center in one and the ſame per- 
ſon. This (as the preſident Monteſquieu obſerves 1) would 
oblige him very often to contradict himſelf, to make and to un- 
make his deciſions: it would tend to confound all ideas of right 
among the maſs of the people; as they would find it difficult to 
tell, whether a priſoner were diſcharged by his innocence, or ob- 
tained a pardon through favour. In Holland therefore, if there 
be no ſtadtholder, there is no power of pardoning lodged in any 
other member of the ſtate. But in monarchies the king acts in 


IL. Edw. Conf. c. 18. p Ibid. ch. 4. 
9 Beccar. ch. 46. 1 Sp. L. b. 6. c. 5. 


a ſupe- 
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a ſuperior ſphere; and, though he regulates the whole govern- 
ment as the firſt mover, yet he does not appear in any of the 
diſagreeable or invidious parts of it. Whenever the nation ſee 
him perſonally engaged, it is only in works of legiſlature, mag- 

nificence, or compaſſion. To him therefore the people look up 
as the fountain of nothing but bounty and grace; and theſe re- 
peated acts of goodneſs, coming immediately from his own hand, 
endear the ſovereign to his ſubjects, and contribute more than 
any thing to root in their hearts that filial affection, and per- 


ſonal loyalty, which are the ſure eſtabliſhment of a prince. 


UNDER this head, of pardons, let us briefly conſider, 1. The 
object of pardon: 2. The manner of pardoning : 3. The me- 


thod of allowing a pardon : 4. The ect of ſuch pardon, when 
allowed. 


I. AND, firſt, the king may pardon all offences merely againft 
the crown, or the public; excepting, 1. That, to preſerve the 
liberty of the ſubject, the committing any man to priſon out of 
the realm, is by the Habeas corpus act, 31 Car. II. c. 2. made a 
praemunire, unpardonable even by the king. Nor, 2. Can the 
king pardon, where private juſtice is principally concerned in 
the proſecution of offenders: non poteſt rex gratiam facere 
* cum injuria et damno aliorum. Therefore in appeals of all 
kinds (which are the ſuit, not of the king, but of the party in- 
jured) the proſecutor may releaſe, but the king cannot pardon *. 
Neither can he pardon a common nuſance, while it remains un- 
redreſſed, or fo as to prevent an abatement of it; though after- 
wards he may remit the fine: becauſe, though the proſecution 
is veſted in the king to avoid multiplicity of ſuits, yet. (during 
it's continuance) this offence ſavours more of the nature of a pri- 
vate injury to each individual in the neighbourhood, than of a 
public wrong. Neither, laſtly, can the king pardon an offence 
againſt a popular or penal ſtatute, after information brought : 
7 3 Inſt. 236. | t 2 Hawk, P. C. 391. 
Aid. 237. | | 
for 
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for thereby the informer hath acquired a 22 property in his 
part of the Ja 


THERE is alſo a reſtriction of a peculiar nature, that affects 
the prerogative of pardoning, in caſe of parliamentary impeach- 
ments; viz. that the king's pardon cannot be pleaded to any 
ſach impeachment, ſo as to impede the inquiry, and ſtop the pro- 
ſecution of great and notorious offenders. Therefore when, in the 
reign of Charles the ſecond, the earl of Danby was impeached 
by the houſe of commons of high treaſon and other miſdemeſnors, 
and pleaded the king's pardon in bar of the ſame, the commons 


alleged ”, „that there was no precedent, that ever any pardon 


« was granted to any perſon impeached by the commons of high 
« treaſon, or other high crimes, depending the impeachment ;” and 
therefore reſolved *, that the pardon ſo pleaded was illegal and 
e void, and ought not to be allowed in bar of the impeachment 
« of the commons of England:“ for which reſolution they aſ- 


figned this reaſon to the houſe of lords, that the ſetting up a 


« pardon to be a bar of an impeachment defeats the whole uſe 
« and effect of impeachments: for ſhould this point be admit- 
<« ted, or ſtand doubted, it would totally diſcourage the exhibit- 
« ing any for the future; whereby the chief inſtitution for the 


"66 de red of the government would be deſtroyed.” Soon 


after the revolution, the commons renewed the ſame elaim, and 
voted *, that a pardon is not pleadable in bar of an irupeach- 
« ment,” And, at length, it was enacted by the act of ſettle- 
ment, 12 & 13 W. III. c.2. «that no pardon under the great ſeal of 


_ England ſhall be plradable to an impeachment by the commons 
* in parliament.” * But, after the impeachment has been ſolemnly 


heard and determined, it is not underſtood that the king's royal 
grace is farther reſtrained or abridged : for, after the impeach- 


ment and attainder of the fix rebel lords in 225 5, three of them 


» 3 Init. 2 36. Y Thid. 26 May 1679. 
„Com. Journ. 28 Apr. 1 5 z Mid. 6 Jun. 1689. 
* id. 5 May 1679. 
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were from time to time reprieved by the crown, and at length 
received the benefit of the king's moſt gracious pardon. 


2. As to the manner of pardoning : it is a general rule, that, 
wherever it may reaſonably be preſumed the king is deceived, 
the pardon is void. Therefore any ſuppreſſion of truth, or 
ſuggeſtion of falſhood, in a charter of pardon, will vitiate the 
whole; for the king was miſinformed*. General words have 
alſo a very imperfect effect in pardons. A pardon of all felonies 
will not pardon a conviction or attainder of felony ; (for it is 
preſumed the king knew not of thoſe proceedings) but the con- 
viction or attainder muſt be particularly mentionedꝰ: and a par- 
don of felonies will not include piracy ©; for that is no felony 
puniſhable at the common law. It is alſo enacted by ſtatute 
13 Ric. II. ſt. 2. c. 1. that no pardon for treaſon, murder, or 
rape, ſhall be allowed, unleſs the offence be particularly ſpeci- 
fied therein; and particularly in murder it ſhall be expreſſed, 
whether it was committed by lying in wait, aſſault, or malice 
prepenſe. Upon which fir Edward Coke obſervesꝰ, that it was not 
the intention of the parliament that the king ſhould ever pardon 
murder under theſe aggravations; and therefore they prudently 
laid the pardon under theſe reſtrictions, becauſe they did not 
conceive it poſſible that the king would ever excuſe an offence 
by name, which was attended with ſuch high aggravations. 
And it is remarkable enough, that there is no precedent of a 
pardon in the regiſter for any other homicide, than that which 
happens ſe defendendo or per infortunium: to which two ſpecies the 
king's pardon was expreſſly confined by the ſtatutes 2 Edw. III. c. z. 
and 14Edw. III. c. 15. which declare that no pardon of homicide 
ſhall be granted, but only where the king may do it 4 the oath 
of his crown ; that is to fay, where a man flayeth another in his 
own defence, or by misfortune. But the ſtatute of Richard the 
ſecond, before- mentioned, enlarges by implication the royal 

power; provided the king is not deceived in the intended object 


* 2 Hawk. P. C. 383, 4 1 Hawk. P. C 99. 
» 3 Inſt; 238. * 3 Inft, 236. 
© 2 Hawk. P. C. 383. 
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loſe the benefit of it by his own /aches or negligence, as he may 
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of his mercy. And therefore pardons of murder were always 
granted with a non obſtante of the ſtatute of king Richard, till the 
time of the revolution; when, the doctrine of non obftante's 
ceaſing, it was doubted whether murder could be pardoned gene- 
rally: but it was determined by the court of king's bench *, that 
the king may pardon on an indictment of murder, as well as a 
ſubje& may diſcharge an appeal. Under theſe and a few other 
reſtrictions, it is a general rule, that a pardon ſhall be taken moſt 
beneficially for the ſubject, and moſt ſtrongly againſt the king. 


A PARDON may alſo be conditional that is, the king may 
extend his mercy upon what terms he pleaſes; and may annex 
to his bounty a condition either precedent or ſubſequent, on the 
performance whereof the validity of the pardon will depend: 
and this by the common law *®. Which prerogative is daily ex- 
erted in the pardon of felons, on condition. of tranſportation to 
ſome foreign country ( uſually to ſome of. his. majeſty's colonies 
and plantations in America) for life, or for. a term of years; ſuch 
tranſportation or baniſhment® being allowable and warranted by 
the habeas corpus act, 31 Car. II. c. 2. F. 14. and rendered more 
eaſy and effectual by ſtatute 8 Geo. III. c. 15. 


3. W1TH regard to the manner of allowing pardons ; we 
may obſerve, that a pardon by act of parliament is more benefi- 
cial than by the king's charter: for a man is not bound to plead - 
it, but the court muſt ex officio take notice of it*; neither can he 


of the king's charter of pardon *. The king's charter of pardon | 
muſt be ſpecially pleaded, and that at a proper time: for if a 
man is indicted, and has a pardon in his pocket, and afterwards 
puts himſelf upon his trial by pleading. the general iſſue, he has 
waived the benefit of ſuch pardon'. But, if a man avails himſeli 


f Salk. 499. by ſtatute 39 Eliz. c. 4. 

t 2 Hawk. P. C. 394. | i Foſt, 43. 

> Tranſportation is ſaid (Barr. 352.) to * 2 Hawk. P. C. 397. 
have been firſt infficted, as a puniſhment, I id. 396. | 
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thereof as ſoon as by courſe of law he may, a pardon may either 
be pleaded upon arraignment, or in arreſt of judgment, or in 
the preſent ſtage of proceedings, in bar of execution. Antiently, 
by ſtatute 10 Edw. III. c. 2. no pardon of felony could be al- 
lowed, unleſs the party found ſureties for the good behaviour 
before the ſheriff and coroners of the county . But that ſtatute 
is repealed by the ſtatute 5&6 W. & M. c. 13. which, inſtead 
thereof, gives the judges of the court a diſcretionary power to 
bind the criminal, pleading ſuch pardon, to his good behaviour, 
with two ſureties, for any term not exceeding ſeven years. 


4. LASTLY, the % of ſuch pardon by the king, is to 
make the offender a new man ; to acquit him of all corporal 
penalties and forfeitures annexed to that offence for which he 
obtains his pardon ; and not ſo much to reſtore his former, as 
to give him a new, credit and capacity. But nothing can reſtore 
or purify the blood when once corrupted, if the pardon be not 
allowed till after attainder, but the high and tranſcendent power 
of parliament. Yet if a perſon attainted receives the king's par- 
don, and afterwards hath a ſon, that ſon may be heir to his fa- 
ther ; becauſe the father, being made a new man, might tranſ- 
mit new inheritable blood: though, had he been born before 
the pardon, he could never have inherited at all *. 


n Salk. 499. See Vol. Il. pag. 254- 
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CHAPTER THE THIRTY SECOND, 


Or EXECUTION. 


HERE now remains nothing to ſpeak of, but execution ; 

the completion of human puniſhment. And this, in all 

caſes, as well capital as otherwiſe, muſt be performed by the le- 
gal officer, the ſheriff or his deputy; whoſe warrant for ſo doing 
was antiently by precept under 'the hand and ſeal of the judge, 
as it is ſtill practiſed in the court of the lord high ſteward, 
upon the execution of a peer* : though, in the court of the 
peers in parliament, it is done by writ from the king *. After- 


wards it was eſtabliſhed*, that, in cafe of life, the judge may 


command execution to be done ' without any writ. And now 
the uſage is, for the judge to fign the calendar, or liſt of all 
the priſoners names, with their ſeparate judgments in the mar- 
gin, which is left with the ſheriff. As, for a capital felony, 
it is written oppoſite to the priſoner's name, ** hanged by the 
« neck; formerly, in the days of Latin and abbreviation *, 
&« ſuf. per coll.” for © ſuſpendatur per collum.” And this is the 


only warrant that the ſheriff has, for ſo material an act as taking 


away the life of another*. It may certainly afford matter of ſpe- 
culation, that in civil cauſes there ſhould be ſuch a variety of 
writs of execution to recover a trifling debt, iſſued in the king's 


2 2 Hal. E. C. 409. A. 4 Staundf, P. C. 182, 


d See appendix. 5. 5. © 5 Mod. 22. 
© Finch. L. 478. - | 
| name, 
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name; and under the ſeal of the court, without which the ſhe- 
riff cannot legally ſtir one ſtep; and yet that the execution of a 
man, the moſt important and terrible taſk of any, ſhould de- 
n aden a ede, g note. 


Tur ſheriff, upon receipt of his warrant, is to do execution 
within a convenient time; which in the country is aiſo left at 
large. In London indeed a more ſolemn and becoming exactneſs 
is uſed, both as to the warrant of execution, and the time of 
executing thereof: for the recorder, after reporting to the king 

in perſon the caſe of the ſeveral priſoners, and receiving his royal 
eat, that the law muſt take it's courſe, iflues his warrant to 
the ſheriffs; directing them to do execution on the day and at 
the place aſſigned . And, in the court of king's bench, if the 
priſoner. be tried at the bar, or brought there by habeas corpus, a 
rule is made for his execution ; either ſpecifying the time and 
5, or leaving it to the (diſcretion of the ſheriff ®. And, 
throughout the kingdom, by ſtatute 25 Geo. II. c. 37. it is 
enacted that, in caſe of murder, the judge ſhall in his ſentence 
dire& execution to be performed on the next day but one after 
ſentence It has been well obferved*, that it is of great 
importance, —* the puniſhment ſhould follow the crime as earl 
as poſſible; that the proſpect of gratification or advantage, whic 
tempts a man to commit the ctime, ſhould inſtantly awake the 
attendant idea of ' puniſhment. Delay of execution ſerves only 
to ſeparate theſe ideas; and then the execution itfelf affects the 
minds of the ſpectators rather as à terrible fight, chan as the 


wen ectiſequence of tranſgteffion. 


Tur ſheriff cannot alter the manner 'of the execution by fub- 
ſtituting one death for another, without being guilty of felony 
himſelf, -as has been formerly- laid It is held alfo by fir Ed- 


f See appendix, $. 4. a : i See pag. 202. 
5 St. Trials. VI. 332. Foſt. 43. | * Beccar. ch. 19. 
See appendix, 5. 3. N See pag. 179. 
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ward Coke“ a fir Matthew, Hale“, that even the king cannot 
change the puniſhment of the law, by altering the hanging or 
burning into beheading ; though, when beheading is part of the 
ſentence, the king may remit the reſt. And, notwithſtanding ſome 
examples to the contrary, fir Edward Coke ſtoutly maintains, 
that zudicandum eft legibus, non \exemplis.” But others have 
thought „ and more juſtly, that this prerogative, bein g founded 
in mercy and immemorially exerciſed by the crown, is part of 
the common law. For hitherto, in every inſtance, all theſe ex- 
changes have been for more merciful kinds of death ; and how 
far this may. alſo fall within the king's power of granting condi- 
tional pardons, (viz. by remitting a ſevere kind of death, on 
condition that the criminal ſubmits to a milder) is a matter that 
may bear conſideration. It is obſervable, that when lord Staf- 
ford was executed for the popiſh plot in the reign of king Charles 
the ſecond, the then ſheriffs of London, having received the 
king's writ for beheading him, petitioned the houſe of lords, 
for a command or order from their lordſhips, how the ſaid judg- 
ment ſhould be executed : for, he being proſecuted by impeach- 
ment, they entertained a notion (which is faid to have — coun- 
tenanced by lord Ruſſel) that the king could not pardon any 
part of the ſentence . The lords reſolved v that the ſcruples of 
the ſheriffs were unneceſſary, and declared, that the king's writ 
ought to be obeyed. Diſappointed of raiſing a flame in that aſ- 
ſembly, they immediately ſignified © to the. houſe of comtnons 
by one of the members, that they were not ſatisfied as to the 
power of the ſaid writ. That houſe took two days to conſider 
of it; and then ſullenly reſolved, that the houſe was content 
A that the ſheriff do execute lord Stafford by ſevering his head 
= from his body. It is farther related, that when "afterwards the 
.— ſame lord Ruſſel was condemned for high treaſon upon indict- 
ment, the king, N he remitted the ignominious part of the 


= 3 Inſt. 52. | * Lords Journ. 21 Dec. 1680. 
5 2 Hal. P. C. 412. ; Com. Journ, 21 Dec. 1680. 
1 | | * Foſt. 270. id. 23 Dec. 1680. 
E ? z Hume Hiſt, of G. B. 328. : 
=» | . ſentence, 
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ſentence, obſerved, ** that his lordſhip would now find he was 
« poſſeſſed of that prerogative, which in the caſe of lord Staf- 
« ford he had denied him *.” One can hardly determine (at this 
diſtance from thoſe turbulent times) which moſt to diſapprove 
of, the indecent and ſanguinary zeal of the ſubject, or the cool 
and cruel ſarcaſm of the ſovereign. 


To conclude : it is clear, that if, upon judgment to be hanged 
by the neck till he is dead, the criminal be not thoroughly kill- 
ed, but revives, the ſheriff muſt hang him again“. For the 
former hanging was no execution of the ſentence; and, if a falſe 
tenderneſs were to be indulged in ſuch caſes, a multitude of col- 
lufions might enſue. Nay, even while abjurations were in force“, 
ſuch a criminal, ſo reviving, was not allowed to take ſanctuary 
and abjure the realm; but his fleeing to ſanctuary was held an 
eſcape in the officer *. 


An p, having thus arrived at the /2/? ſtage of criminal pro- 
ceedings, or execution, the end and completion of human puniſh- 
ment, which was the ſixth and laſt head to be conſidered under 
the diviſion of public wrongs, the fourth and laſt object of the 
laws of England; it may now ſeem high time to put a period to 
theſe commentaries, which, the author is very ſenſible, have already 
ſwelled to too great a length. But he cannot diſmiſs the ſtudent, 
for whoſe uſe alone theſe rudiments were originally compiled, 
without endeavouring to recal to his memory ſome principal 
outlines of the legal conſtitution of-this country; by a ſhort hiſ- 
torical review of the moſt conſiderable revolutions, that have 
happened i in the laws of England, from the earlieſt to the pre- 
fent times. And this taſk he will attempt to diſcharge, —— 

imperfectly, in the next or concluding chapter. | 


* 2 Hume. 360. | See pag. 326. 
* 2 Hal, P. C. 412. 2 Hawk. P. C. 463. * Abr. t. corone. 33 5. Finch. E462. 
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CHAPTER yu ee THIRD. 


ny Sig - RISE, PROGRESS, and. GRADUAL 
IMPROVEMENTS, or THE: 'LAWS On 
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ENGLAND., „ 
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EFORE we enter on the ſubject of this chapter, in which 
J propoſe, by way of ſupplement to the whole, to attempt 


an hiſtorical review of the moſt remarkable changes and altera- 


tions, that have happened in the laws of England, I muſt firſt 
of all remind the Pr that the riſe and progreſs. of many 
ptincipal points and doctrines have been already pointed out in 
the courſe of theſe commentaries, under their reſpedtive diviſions: 
theſe having therefore been particularly diſcuſſed already, it can- 
not be expected that I ſhould re-examine them with any degree 


of minuteneſs; which would, be a moſt tedious undertaking. 


— 
- 


What I therefore at preſent ptopoſe, is only to mark - out. ſome 
outlines of an Engliſh juridical. hiſtory, by taking a chronolo- 
gical view of the ſtate of our — um their — muta- 
tions at different .periods, of time... 4 tn ai 4] 


Tx x ſeveral periods, under which I ſhall conſider the ſtate of 
our legal polity, are the following fix: 1. From the earlieſt 


times to the Norman conqueſt; 2, From the Norman conquelt 


to the reign of king Edward the 1 3. From thence to the 
refor- 
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reformation: 4. From the reformation to the reſtoration of kin g 
Charles the ſecond: 5. From thence to the revolution in 1688: 
6. From the revolution to the preſent time. 


I. AN p, firſt, with regard to the antient Britons, the abori- 
gines of our iſland, we have ſo little handed down to us con- 
cerning them with any tolerable certainty, that our enquiries 
here muſt needs be very fruitleſs and defective. However, from 
Caeſar's account of the tenets and diſcipline of the antient 
Druids in Gaul, in whom centered all the learning of theſe 
weſtern parts, and who were, as he tells us, ſent over to Britain, 
(that is, to the iſland of Mona or Angleſey) to be inſtructed; we 
may collect a few points, which bear a great affinity and re- 
ſemblance to ſome of the modern doctrines of our Engliſh law. 
Particularly, the very notion itſelf of an oral unwritten law, de- 
livered down from age to age, by cuſtom and tradition merely, 
ſeems derived from the practice ef the Druids, who never com- 
| mitted any of their inſtructions to writing : poſſibly for want of 

letters; ſince it is remarkable that in all the antiquities, unqueſ- 
tionably Britiſh, which the induſtry of the moderns has diſco- 
vered, there is not in any of them the leaſt trace of any cha- 
racter or letter to be found. The partible quality alſo of lands, 
by the cuſtom of gavelkind, which ſtill 'obtains in many parts 
of England, and did univerſally over Wales till the reign of 
Henry VIII, is undoubtedly of Britiſh original. So likewiſe is 
the antient diviſion of the goods of an inteſtate between his 
widow and children, or next of kin; which has fince been re- 
vived by the ſtatute of diſtributions. And we may alſa remem- 
ber an inſtance of a ſlighter nature mentioned in the preſent vo- - 
lame ; where the ſame cuſtom has continued from Caeſar's time 


to the preſent, that of burning a woman guilty of the crime of 
pow treaſon By killing her huſband. | 


: Taz great variety of nations, that ſucceſſively broke in upon, 
and deſtroyed both the Britiſh inhabitants and conſtitution, the 
Vor. IV. Cece Romans, 
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Romans, the Picts, and, after them, the various clans of Saxons 
and Hanes, muſt neceſſarily have cauſed great confuſion and un- 
certainty in the laws and antiquities of the kingdom ; as they 
were very ſoon incorporated and blended together, and there- 
fore. we may ſuppoſe, mutually communicated: to each other 
their reſpective uſages ', in regard to the rights of property and 
the puniſhment of .crimes.,. So that it is morally impoſſible to 
trace out, with any degree of accuracy, when the ſeveral muta- 
tions of the common law were made, or what was the reſpec- 
tive original of thoſe ſeveral cuſtoms we at preſent uſe, by any 
chemical reſolution of them to their firſt and component prin- 
ciples. We can ſeldom prononnce, that bir cuſtom was derived 
from the Britons ; that was left behind by the Romans; #his 
was a neceſſary precaution. againſt the Picts; that was introduced 
by the Saxons, diſcontinued, wee 50 _— Int - afterwards. re- 


dated by the Normans. .. \ 


| Wunzevzs, - "©; apes be 51 it is matter of greet curioſity, 
and ſome uſe : but this can very rarely be the- caſe; not only 
from the reaſon above-mentioned, but alſo. from many others. 
Firſt, from the nature of traditional laws in generals which, 
being accommodated to the exigences of the times, ſuffer by 
degrees. inſenfible variations in practice; ſo that, though upon 
compariſon we plainly diſcern the alteration of the law from 
what it was fiye hundred years ago, yet it is impoſſible to define 
the preciſe period in which that alteration accrued, any more 
than we can diſcern the changes of the bed of a river, which 
varies it's ſhores by continual decreaſes and alluvions. Secondly, 
this becomes impraRicable from the antiquity of the kingdom 
and it's government : which alone, though it bad been diſturbed 
by no foreign invaſions, would make it an impoſſible thing to 
ſearch out the original of it's laws ; unleſs we had as authentic 
monuments thereof, as the * had by the hand of Moſes. 


<a. ia. b. L. 6. f 4 85 
A. 52. | 


Thirdly, 
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Thirdly, this uncertainty of the true origin of particular cuſtoms 
muſt alſo in part have ariſen from the means, whereby chriſtia- 
nity was propagated among our Saxon anceſtors in this ifland ; 
by learned foreigners brought over from Rome and other coun- 
tries: who undoubtedly carried with them many of their own 
national cuſtoms ; and probably prevailed upon the ſtate to ab- 
rogate ſuch uſages' as were inconſiſtent with our holy religion, 
and to introduce 'many others that were more conformable 


thereto. And this perhaps may have partly been the cauſe, that 


we find not only ſome rules of the motaical, but alſo of the imperial 
and pontificial I blended and RE into our own en 


A FARTHER "3 may alſo be given for the great vatiety, 
and of courſe the uncertain original, of our antient eſtabliſhed 
cuſtoms ; even after the Saxon government was firmly.eftabliſhed 
in this ifland :- viz. the ſubdiviſion of the kingdom into an hep- 
tarchy, conſiſting of ſeven independent kingdoms, peopled and 
governed by different clans and colonies. This "muſt neceflarily 
create an infinite diverſity of laws: even though all thoſe colo- 
nies, of Jutes, Angles, ' proper Saxons, and the like, originally 
ſprung from the ſame mother country, the great northern hive; 
which poured forth it's warlike progeny, and ſwarmed all over 
Europe, in the fixth and ſeventh centuries. This multiplicity 
of laws will neceffarily be the caſe in ſome degree, where any 
kingdom is cantoned out into ptovincial eftabliſhments ; and not 
under one common difpenſation of laws, though under the ſame 
ſovereign power. Much more will it happen, where ſeven un- 
connected ſtates are to form their own conftitution and ſuper- 
ſtructure of government, though they all begin to build upon 
the fame ( or ſimilar foundations. 


: 


— 


Wuzn therefore the Weſt-Saxons had fullowel up all the 
reſt, and king Alfred ſucceeded to the monarchy of England, 
. whereof this grandfather Egbert was the founder, his mighty 
genius prompted him to undertake a moſt great and neceſſary 
work, which he is ſaid to have executed in as maſterly-a manner. 

Ccc 2 


No 


404 Pu LIS Book IV. 
No leſs than to new- model the conſtitution; to rebuild it on a 
plan that ſhould endure for ages; and, out of it's old diſcordant 
materials, which were heaped upon each other in a vaſt and rude 
irregularity, to form one uniform and well connected whole. 
This he effected, by reducing the whole kingdom under one re- 
gular and gradual ſubordination of government, wherein each 
man was anſwerable to his immediate. ſuperior for his own con- 
duct and that of his neareſt neighbours : for to him we owe that 
maſterpiece of judicial polity, the ſubdiviſion of England into 
tithings, and hundreds, if not into counties; all under the in- 
fluence and adminiſtration of one ſupreme magiſtrate, the king; 
in whom, as in a general reſervoir, all the executive authority 
of the law was lodged, and from whom juſtice was diſperſed to 
every part of the nation by diſtin, yet communicating, ducts 
and chanels: which wiſe inſtitution has been preſerved for near 
a thouſand years unchanged, from Alfred's: to the preſent time. 
He alſo,” like another Theodoſius, collected the various cuſtoms 
that he found diſperſed in the kingdom, and reduced and di- 
geſted them into one uniform ſyſtem or code of laws, in his 
dom-bec, or liber julicialit. This he compiled for the uſe of the 
oourt- baron, hundred, and county court, the court-leet, and ſhe- 
riff's tourn ; | tribunals, which he eſtabliſhed, for the trial of all 
cauſes civil and criminal, in the-very diſtricts wherein the com- 
plaint aroſe: all of them ſubject however to be inſpected, con- 
trolled, and kept within the bounds of the univerſal or common 
law, by the king's own courts ; which were then itinerant, be- 
ing kept in the king's palace, and removing with his houſhold 
in thoſe royal progreſſes, which he continually made from one 
end of the kingdom to the other. 


Tu IE Daniſh invaſion and conqueſt, which introduced new 
foreign cuſtoms, was a ſevere blow. to this noble fabric: but a 
5 plan, ſo excellently concerted, could never be long thrown aſide. 
4 So that, upon the expulſion of theſe intruders, the Engliſh re- 
li. turned to their antient law : retaining however ſome few of the 
* cuſtoms of their late viſitants; which went under the name of 
1 | Dane 
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Dane-Lage: as the code compiled by Alfred was called the 
Weſt-Saxon-Lage ; and the local conſtitutions of the antient 
kingdom of Mercia, which obtained in the counties neareſt to 
Wales, and probably abounded with many Britiſh cuſtoms, were 
called the Mercen-Lage. And theſe three laws were, about the 
beginning of the eleventh century, in uſe in different counties of 
the realm : the provincial polity of counties, and their ſubdivi- 
| fions, having never been altered or diſcontinued through all the 


ſhocks and mutations of government, from the time of it's firſt 


inſtitution ; though the laws and cuſtoms therein uſed, have (as 
we ſhall ſec) often ſuffered conſiderable changes. 


Fo king Edgar, (who beſides his military merit, as founder 
of the Engliſh navy, was alſo a moſt excellent civil governor) 
obſerving the ill effects of three diſtin& bodies of laws, prevail- 


ing at once in ſeparate parts of his dominions, projected and be- 
gun, what his grandſon king Edward the confeſſor afterwards 


completed ; viz. one uniform digeſt or body of laws, to be ob- 
ſerved throughout the whole kingdom : being probably no more 


than a revival of king Alfred's code, with ſome improvements 


ſuggeſted by neceſſity and experience; particularly the incorpora- 


ting ſome of the Britiſh or rather Mercian cuſtoms, and alſo 
ſuch of the Daniſh as were reaſonable and approved, into the 
Weſt-Saxon-Lage, which was ſtill the groundwork of the whole. 


And this appears to me the beſt ſupported and moſt .plauſible 


conjecture (for certainty is not to be expected) of the riſe and 
original of that admirable ſyſtem of maxims and unwritten cuſ- 
toms, which is now known by the name of the common law, as 
extending it's authority univerſally over all the realm; and which 


is doubtleſs of Saxon parentage. 


A MONG the moſt remarkable of the Saxon laws we may 
reckon, 1. The conſtitution of parliaments, or rather, general - 
aſſemblies of the principal and wiſeſt men in the nation; the 
wittena-gemote, or commune concilium of the antient Germans; 
which was not yet reduced to the forms and diſtinctions of our 
modern 


agreeable to the Roman law, and continued among the Saxons 
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modern K * wichaut whoſe concurrence however, no 
new law. could be made, or old one altered. 2: The election of 
their magiſtrates by the People originally even that, of their 
kings, till dearbought experience evinced the convenience and 
neceſſity of eſtabliſhing an ere ſucceſſion to the crown. 

But that of all fabordinate magiſtrates, their military officers or 
heretochs, their ſheriffs, their conſervators of the peace, their 
coroners, their port-reeves, (ſince changed into mayors and bai- 
tis) and even their tythingmen and borſholders at the leet, con- 


tinued, ſome till the Norman conqueſt, others for two centuries 
after, and ſome remain to this day. 3. The deſcent of the 
.crown, when once a royal family was eſtabliſhed, upon nearly 
the ſame hereditary principles upon which it has ever ſince con- 
tinued: only that perhaps, in caſe of minority, the next of kin 
ef full age would aſcend the throne; as king, and not as pro- 
tector ; though, after his death, the crown immediately reverted 
back to the heir. 4. The great paucity of capital puniſhments 
for the firſt offence: even the moſt notorious offenders being 
allowed to commute it for a fine or weregild, or, in default of 


payment, perpetual bondage; to which our benefit of clergy 
has now in ſome meaſure ſucceeded. 5. The prevalence of cer- 


tain cuſtoms, as heriots and military ſervices in proportion to 


every man's land, which much reſembled the feodal conſtitution; 


bat yet were exempt from all it's rigorous hardſhips : and which 
may be well enough accounted for, by ſuppoſing them to be 
brought from the continent by the firſt Saxon invaders, in the 
primitive moderation and ſimplicity of the feodal law; before it 
got -into the hands of the Norman juriſts, who extracted the 


moſt {laviſh doctrines, and oppreſſive conſequences, out of what 
was originally intended as a law of liberty. 6. That their eſtates 
. were liable to forfeiture for treaſon, but that the doctrine of 


eſcheats and corruption of blood for felony, or any other cauſe, 
was-utterly unknown amongſt them. 7. The deſcent of their 
lands was to all the males equally, without any right of primo- 
geniture; a cuſtom, which obtained among the Britons, was 


till 


1 
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till the Norman conqueſt : though really inconvenient, and more 
eſpecially deſtructive to antient families; which are in monarchies 
neceſſary to be ſupported, in order to form and keep up a nobility, 
or intermediate ſtate between the prince and the common people. 
8. The courts of juſtice conſiſted principally of the county 
courts, and in caſes of weight or nicety the king's courts held 
before himſelf in perſon, at the time of his parliaments ; which 
were uſually holden in different places, according as he kept the 
three great feſtivals of chriſtmas, eaſter, and whitſuntide, An. 
inſtitution which was adopted by king Alonſo VII of Caſtile about 
a century after the conqueſt : who at the ſame three great feaſts 
was wont to aflemble his nobility and prelates in his court; who 
there heard and decided all controverſies, and then, having received 
his inſtructions, departed home. Theſe county courts however 
differed from the modern ones, in that the eccleſiaſtical and civil 
juriſdiction were blended together, the biſhop and the ealdor- 
N fitting in the ſame county court; and alfo that 
the deciſions and proceedings therein were much more, ſimple 
and unembarraſſed: an advantage which will always attend the 
infancy of any laws, but wear off as they gradually advance to 
antiquity, 9. Trials, among a people who had 2 very ſtrong 
tincture of ſuperſtition, were permitted to be by ordeal, by the 
corfned or morſel of execration, or by wager of law with com- 
purgators, if the party choſe it; but frequently they were alſo 
by jury; for, whether or no their juries conſiſted preciſely of; 
twelve men, or were bound to a ſtrict unanimity ; yet che. gene- 
ral conſtitution of this admirable criterion of truth, and moſt 
important guardian both of public and private liberty, we owe, 
to our Saxon anceſtors. Thus ſtood the general frame of our 
polity at the time of the Norman invalion ; _— the enn 
period of our legal hiſtory oommences. Aan | 


II. Tus remarkable event wrought as nap an 8 our 
laws, as it did in our antient line of kings: and, though the alter 
ration of a effected re en of the pes 
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modern parliament : * wichawe whoſe concurrence however, no 
new law could be made, or old one altered. 2. The election of 
their magiſtrates by the people; originally even that of their 
kings, till dearbought experience evinced the convenience and 
neceſſity of eſtabliſhing an > Nin ſucceſſion to the crown. 

But that of all fubordinate magiſtrates, their military officers or 
heretochs, their ſheriffs, their conſervators of the peace, their 
coroners, their port-reeves, (ſince changed into mayors and bai- 


tis) and even their tythingmen and borſholders at the leet, con- 
tinued, ſome till the Norman conqueſt, others for two centuries 
after, and ſome remain to this day. 3. The deſcent of the 
.crown, when once a royal family was eſtabliſhed, upon nearly 
the lame hereditary principles upon which it has ever ſince con- 


tinued: only that perhaps, in caſe of minority, the next of kin 


cf full. age would aſcend the throne; as king, and not as pro- 
tector; though, after his death, the crown immediately reverted 
back to the heir. 4. The great paucity of capital puniſhments 
fer the firſt offence : even the moſt notorious offenders being 


allowed to commute it for a fine or weregild, or, in default of 


payment, perpetual bondage; to which our benefit of clergy 
has now in ſome meaſure ſucceeded. 5. The prevalence of cer- 
tain cuſtoms, as heriots and military ſervices in proportion to 
every man's land, which much reſembled the feodal conſtitution; 


: and which 
may be well enough accounted for, by ſuppoſing them to be 


brought from the continent by the firſt Saxon invaders, in the 


primitive moderation and ſimplicity of the feodal law; before it 


got into the hands of the Norman juriſts, who extracted the 


moſt ſlaviſh doctrines, and oppreſſive conſequences, out of what 


was originally intended as a law of liberty. 6. That their eſtates 


eſcheats and corruption of blood for felony, or any other cauſe, 
Was utterly unknown amongſt them. 7. The dalbent of their 
lands was to all the males equally, without any right of primo- 
geniture; a cuſtom, which obtained among the Britons, was 
agreeable to the Roman law, and continued among the m_ 
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till the Norman conqueſt: though really inconvenient, and more 
eſpecially deſtructive to antient families; which are in monarchies 
neceſſary to be ſupported, in order to form and keep up a nobility, 
or intermediate ſtate between the prince and the common people. 

8. The courts of juſtice conſiſted principally of the county 
courts, and in caſes of weight or nicety the king's courts held 
before himſelf in perſon, at the time of his parliaments ; which 
were uſually holden in different places, according as he kept the 
three great feſtivals of chriſtmas, eaſter, and whitſuntide, An 
inſtitution which was adopted by king Alonſo VII of Caftile about 
a century after the conqueſt : who at the ſame three great feaſts. 
was wont to aflemble his nobility and prelates in his court; who 
there heard and decided all controverſies, and then, having received 
his inſtructions, departed home. Theſe county courts however 

differed from the modern ones, in that the eccleſiaſtical and civil 
juriſdiction were blended together, the biſhop and the ealdor- 
man or ſheriff fitting in the ſame county court; and alſo that 
the deciſions and proceedings therein were much more, ſimple 
and unembarraſſed: an advantage which will always attend the 
infancy of any laws, but wear off as they gradually advance to 
antiquity, 9. Trials, among a people who had a very ſtrong 
tincture of ſuperſtition, were permitted to be by ordeal, by the 
corſned. or morſel of execration, or by wager of lau with com- 
purgators, if the party choſe it; but frequently they were alſo 
by jury; for, whether or no their juries conſiſted preciſely of 
twelve men, or were bound to a ſtrict unanimity ; yet the. gene- 
ral conſtitution of this admirable criterion of truth, and moſt, 
important. guardian both of public and private liberty, we owe, 
to our Saxon anceſtors. Thus ſtood the general frame of our 
polity at the time of the Norman invaſion ; wy the ſecond 

period of our legal hiſtory commences. | 


II. Tus remarkable event wrought as 3 an PAL our 
laws, as it did in our antient line of kings: and, though the alte- 
ration of n was effected nen of the n 
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than any right of conqueſt, yet that conſent ſeems to have been partly 
extorted by fear, and partly given without any apprehenſion of 
the conſequences which afterwards enſued. 7 

1. Axton the firſt of theſe alterations we may reckon the 
ſeparation of the eccleſiaſtical courts from the civil: effected in 
order to ingratiate the new king with the popiſh clergy, who 
for ſome time before had been endeavouring all over Europe to 
exempt themſelves from the ſecular power ; and whoſe demands 
the conqueror, like a politic prince, thought it prudent to com- 
ply with, by reaſon that their reputed ſanctity had a great in- 
fluence over the minds of the people; and becauſe all the little 
learning of the times was engroſſed into their hands, which 
made them neceſſary men, and by all means to be gained over to 
his intereſts. And this was the more eaſily effected, becauſe, the 
diſpoſal of all the epiſcopal ſees being then in the breaſt of the 
king, he had taken care to fill them with Italian and Norman 
prelates. n 


2. ANOTHER violent alteration of the Engliſh conſtitution 
. conſiſted in the depopulation of whole countries, for the pur- 
poſes of the king's royal diverſion ; and ſubjecting both them, 
and all the antient foreſts of the kingdom, to the unreaſonable 
ſeverities of foreſt laws imported from the continent, whereby 
the ſlaughter of a beaſt was made almoſt as penal as the death of 
a man. In the Saxon times, though no man was allowed to kill 
or chaſe the king's deer, yet he might ſtart any game, purſue, 
and kill it, upon his own eſtate. But the rigour of theſe new 
conſtitutions veſted the ſole property of all the game in England 
in the king alone; and no man was entitled to diſturb any fowl 
of the air, or any beaſt -of the field, of ſuch kinds as were 
ſpecially reſerved for the royal amuſement of the ſovereign, 
without expreſs licence from the king, by a grant of a chaſe or 
free warren : and thoſe franchiſes were granted as much with 
a view to preſerve the breed of animals, as to indulge the ſub- 
ject. From a ſimilar principle to which, though the foreſt 
A g ; laws 
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laws are now mitigated, and by degrees grown intirely obſolete, 
yet from this root has ſprung a baſtard ſlip, known by the name 
of the game law, now arrived to and wantoning in it's higheſt 
vigour : both founded upon the ſame unreaſonable notions of 
permanent property in wild creatures; and both productive of 
the ſame tyranny to the commons: but with this difference ; 
that the foreſt laws eſtabliſhed only one mighty hunter through- 
out the land, the game laws have raiſed a little Nimrod in 
every manor. And in one reſpect the antient law was much leſs 
unreaſonable than the modern: for the king's grantee of a 
chaſe or free-warren might -kill game in every part of his fran- 
chiſe ; but now, - though a freeholder of leſs than 100 /. a year 
is forbidden to kill a partridge upon his own eſtate, yet nobody 
elſe (not even the lord of the manor, unleſs he hath a grant of 
free-warren) can do it without ren a treſpaſs, and ſub- 
Jecing himſelf to an action. ö , 1 19 


. A THIRD alteration in 1 the Engliſh laws was by narrow- 
ing "the remedial influence of the county courts, the great ſeats 
of Saxon juſtice, and extending the original juriſdiction of the 
king's juſticiars to all kinds of cauſes, arifing in all parts of the 
kingdom. To this end the aula regis, with all it's multifarious 
authority, was erected ; and a capital juſticiary appointed, with 
powers fo large and boundleſs, that he became at length a tyrant 
to the people, and formidable to the crown itſelf. The conſti- 
tution of this court, and the judges themſelves who prefided 
there, were fetched from the duchy of Normandy : and the con- 
ſequence naturally was, the ordaining that all proceedings in the 
king's courts ſhould be carried on in the Norman, inſtead of the 
Engliſh, language. A proviſion the more neceſſary, becauſe 
none of his Norman juſticiars underſtood Engliſh; but as evi- 


dent a badge of flavery, as ever was impoſed upon a conquered 
people. This laſted till king Edward the third obtained a double 


victory, over the armies of France in their 'own country, and 
their language in our courts here at home. But there was one 
miſchief too deeply rooted thereby, and which this caution of 

Vo T. IV. D d d king 
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king Edward came too late 40 eradicate. Inſtead of the plain 
and eaſy method of determining ſuits in the county courts, the 
chicanes and ſubtilties of Norman juriſprudence had taken poſ- 
ſeſſion of the king's courts, to which every cauſe of canſtquence 
was dmwn. Indeed that age, and thoſe. immediately {ycoeeding it, 
were the acra of reinement and ſubtilty, There is an active prin- 
ciple in the human foul, that will ever be exerting it's faculties to 


the utmoſt ſtretch, in whatever employment, by the accidents of 


time and place, the general plan of education, or the cuſtoms and 
manners of the age and country, it may happen to find itſelf en- 
gaged. The nerthera conquerors of Europe were then emerg- 
ing from the greſſeſt ignorance in point of literature; and hoe, 
who had leiſure to cultivate at's progreſs, were ſuch only as were 
Hoiftered in monaſteries, the reſt. being all ſoldiers or pea- 
ſants. And, unfortunately, the firſt rudiments of ſcience which 
they imbibed were thoſe of Ariſtotle's: philoſophy, conveyed 
through the medium of his Arabian commentators ; which were 
brought from the eaſt by the Saracens into Paleſtine and Spain, 
and tranſlated into barbarous Latin. So that, though the materials 
upon which they were naturally employed, in the infancy of a 
ring Rate, were thoſe of the nobleſt kind; the eſtabliſhment 
of religion, and the regulations of civil polity; yet, having only 
ſuch tools to work wich, their execution was trifling and flimſey. 
Both the divinity and the law of thoſe times were therefore frit- 
tered into logical diſtinctions, and drawn out into metaphyſical 
ſubtilties, with a ſkill moſt amazingly artificial; but which 
ſorves no other purpoſe, than to ſhew the vaſt powers of the 
human intellect, however vainly or prepoſterouſly employed. 
Hence law in particular, which (being intended for univerſal 
reception) ought to be a plain rule of action, became a ſcience 
of the greateſt intricacy ; eſpecially, when blended with the new 
refinements engrafted upon feodal property: which refinements 
were from time to time gradually introduced by the Norman 
practitioners, with a view to ſuperſede (as they aid in great mea- 
fare) the more homely, but more-intelligible, maxims of diſtri- 


*butive juſtice among the Saxons. And, to ſay the truth, theſe 


ſcholaſtic 
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ſcholaſtic reformers have tranſmitted their dialect and fineſſes to 
poſterity, ſo interwoven in the body of our legal polity, that they 
cannot now be taken out without a manifeſt injury to the ſub- 
ſtance. Statute after ſtatute has in later times been made, to 
pare off theſe troubleſome excreſcences, and reſtore the common 
law to it's priſtine ſimplicity and vigour; and the endeavour has 
greatly ſucceeded: bur tif the fears are deep and vifible ; 
and the liberality of out modern courts of juſtice. is frequently 
obliged to have recourſe to unaccountable fiftions and circuities, 
in order to recover that equitable and ſubſtantial juſtice, which 
for a long time was totally buried under the narrow rules and 
eres niceties of metaphyſical and Norman juriſprudence. 


or FOURTH innovation was the introduction of the trial by 
combat, for the decifion of all civil and criminal queſtivns of 
fact in the laſt reſort. This was the immemorial practice of all 
the northern nations; but firſt reducetd to regular and ſtated 
forms among the Burgundi, about the cloſe” of the fifth century: 
and from them it paſſed to other nations, particularly the Franks 
and the Normans; which laſt had the honour to eftablith it here, 
though. clearly an unchriſtian, as well as moſt uncertain, me- 
thod of trial. But it was a ſufficietit recommendation of it to 
the conqueror and his warlike countrymen, 1 that it was the uſage 
of their native duchy of Normandy. * 


* Bur the laſt and moſt important FOOTER both in our 
civil and military polity, was the engrafting on all landed eſtates, 
a few only excepted, the fiction of feodal tenure; which drew 
after it a numerous and oppreſlive train of ſervile fruits and ap- 
pendages; aids, reliefs, primer ſeiſins, wardſhips, martiages, 
eſcheats, and fines for alienation ; the genuine conſequences of 
the maxim then adopted, that all the lands in England were de- 
rived from, and holden, mediately or immediately, of the crown. 


Tu x nation at this period ſeems to have groaned under as ab- 
Gre a ſlavery, as was in the power of a warlike, an ambitious, 
D d d 2 and 
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and a politic prince to create. The conſciences of men were 
enſlaved by ſour eccleſiaſties, devoted to a foreign power, and 
unconnected with the civil ſtate under which they lived: who 
now imported from Rome for the firſt time the whole yarrago 
of ſuperſtitious novelties, which had been engendered by the 
blindneſs and corruption of the times, between the firſt miſſion 
of Auguſtin the monk, and the Norman conqueſt ; ſuch as tran- 


_ ſubſtantiation, purgatory, communion in one kind, and the wor- 
chip of ſaints and images; not forgetting the univerſal ſupremacy 


and dogmatical infallibility of the holy ſee. The laws too, as 
well as the prayers, Were adminiſtered in an unknown tongue. 

The antient trial by jury gave way to the impious decifion by 
battel. The foreſt laws totally reſtrained all rural pleaſures and 
manly recreations. And in cities and towns the caſe was no 
better; all company being obliged to diſperſe, and fire and candle 
to be extinguiſhed, by eight at night, at the ſound of the melan- 
choly cueu. The ultimate property of all lands, and a conſi- 
derable ſhare out of the preſent profits, were veſted in the king, 
or by him ted out to his Norman favourites; who, by a 
gradual progreſſion of ſlavery, were abſolute vaſals to the crown, 
and as abſolute tyrants to the commons. Unheard of forfeitures, 
talliages, aids, and fines, were arbitrarily extracted from the 
pillaged landholders, in purſuance of the new ſyſtem of tenure. 
And, to crown all, as a conſequence of the tenure by knight- 
ſervice, the king had always ready at his command an army of 
ſixty thouſand knights or milites: who were bound, upon pain 
of confiſcating their eſtates, to attend him in time of invaſion, or 
to quell any domeſtic inſurrection. Trade, or foreign merchan- 
dize, ſuch as it then was, was carried on by the Jews and Lom- 
bards ; and the very name of an Engliſh fleet, which king 
Edgar had rendered ſo formidable, was utterly unknown to 
Europe : the nation conſiſting wholly of the clergy, who were 
alſo the lawyers ; the barons, or great lords of the land; the 
knights or ſoldiery, who were the ſubordinate landholders ; and 


the burghers, or inferior tradeſmen, who from their inſignifi- 


cancy happily retained, in their ſocage and burgage tenure, ſome 
| | points 
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points of their antient freedom. All the reſt were villeins or 
bondmen. : 


FroM ſo complete and well concerted a ſcheme of ſervility, 
it has been the work of generations for our anceſtors, to redeem 
themſelves and their poſterity into that ſtate of liberty, which 
we now enjoy: and which therefore is not to be looked upon 
as conſiſting of mere incroachments on the crown, and infringe- 
ments of the prerogative, as ſome laviſh and narrow- minded 
writers in the laſt century endeavoured to maintain ; but as, in 
general, a gradual reſtoration of that antient conſtitution, whereof 
our Saxon forefathers had been unjuſtly deprived, partly by the 
policy, and partly by the force, of the Norman. How that re- 
ſtoration has, in a long ſeries of years, been ſtep by ſtep effected, 
I now proceed to enquire. 


WILLIAM Rufus proceeded on his father's plan, and in ſome 
points extended it; particularly with regard to the foreſt laws. 
But his brother and ſucceſſor, Henry the firſt, found it expe- 
dient, when firſt he came to the crown, to ingratiate himſelf with 
the people; by reſtoring (as our monkiſh hiſtorians tell us) the 
laws of king Edward the confeſſor. The ground whereof is 
this: that by charter he gave up the great grievances of mar- 
riage, ward, and relief, the beneficial. pecuniary fruits of his 
feodal tenures ; but reſerved the tenures themſelves, for the ſame 
military purpoſes that his father introduced them. He alſo abo- 
liſhed the curfeu ; for, though it is mentioned in our laws a fall 
century afterwards*, yet it is rather ſpoken of as a known time 
of night (fo denominated from that abrogated. uſage) than as a 
ſtill ſubfiſting cuſtom. There is extant a code of laws in his 
name, conſiſting partly of thoſe of the confeſſor, but with great 
additions and alterations of his own ; and chiefly calculated for 
the regulation of the county courts. It contains ſome directions 
as to crimes, and their puniſhments, (that of theft being made 
capital in his reign) and a few things relating to eſtates, parti- 
* Spelm, Cod. LL, V. J. 288. Hen. 1,299. Stat. Civ. Lond. 13 Edw. I. 7 
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cularly as to the deſcent of lands: which being by the Saxon 
laws equally to all the ſons, by the feodal or * to the 
eldeſt only, king Henry here moderated the difference; direct- 
ing the eldeſt ſon to have only the principal eſtate, . primun 
% patris ftudum, the reſt of Ne eſtates, if he had any others, 
being eqaally divided among them all. On the other hand, he 
gave up to the clergy the free election of biſhops. and mitred 
abbots. ; reſerving however theſe enſigns ef patronage, conge 
4 re, cuſtody of the temporalties when vacant, and homage 

upon their reſtitution. He laſtly united again for a time the ci- 
vil and eccleſiaſtical courts, which union was ſoon diſſolved by 
his Nortian clergy : and, upon that final diſſolution, the cog- 
nizanice of teſtamentary cauſes ſeems to have been firſt given to 
the eccleſiaſtical court. The reſt remained as in his father's time: 

from whence we may eaſily perceive how far ſhort this was of a 
thorough reſtitution of king Bae S, or r the _ mw. 


Tun uſurper Stephen, as the manner of altipins'i is, promiſed 
much at His acceſſion, eſpecially with regard to redreſſing the 
ances of the foreſt laws, but performed no great matter 
either in that or in any other point. It is from his reign how- 
ever, that we art to date the introduction of the Roman civil and 
canon laws into this realm: and at the ſame time was imported 
the doctrine of 8 poggka to the court of Rome, as a branch of the 
canon law. 


' By the time of 1 Henry the ſecond, if not earlier, the 
charter of Henry the firſt ſeems to have been forgotten: for we 
find the claim of marriage, ward, and relief, then flouriſhing in 
| Full vigour. The right of primogeniture ſeems alſo to have ta- 
citly revived, being found more convenient for the public than 
the parcelling of eſtates into a multitude of minute ſubdiviſions. 
However in this prince's reign much was done to methodize the 
laws, and reduce them into a regular order; as appears from 
that excellent treatiſe of Glanvil: which, though ſome of it be 
no antiquated and altered, yet, when compared with the * 
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of Henry the: firſt, it carries a manifeſt ſuperiority . Through- 
out his reigu alſo was continued the important ſtruggle, which 
we have had occaſion ſo often to mention, between the laws of 
England and Rome; the former ſupported by the ſtrength of the 
temporal nobility, when endeavoured to'be ſupplanted in favour of 
the latter by the ;popiſh clergy. Which diſpute was kept on foot 
till the reign of Edward the firſt; when the laws of England, 
under the new diſcipline introduced by that ſkilful commander, 
obtained a complete and permanent victory. In the preſent reign, 
af Henry the fecond, there are four things which peculiarly me- 
rit the attention of a legal antiquarian: 1. The conſtitutions of 
the parliament at Clarendon, A. D. 1164. whereby the king 
checked the power of the pope and his clergy, and greatly nar- 
rowed the total exemption they claimed from the ſecular juriſ- 
diction: though his farther progreſs was unhappily ſtopped, by the 
fatal event of the diſputes between him and archbiſhop Becket. 
2. The inſtitution of the office of Juſtices in eyre, in itinere; 
the king having divided the kingdom into ſix circuits (a little 
different from the preſent) and commiſſioned theſe new. created 
Judges to adminiſter juſtice, and try writs of aſſiſe, in the ſeveral 
counties. 'Theſe remedies are ſaid to have been then firſt in- 
vented: before which all cauſes were uſually terminated in the 
county courts, according to the Saxon cuſtom; or before the 
King's juſticiaries in the aula regis, in purſuance of the Norman 
regulations. The latter of which tribunals, travelling about 
with the king's perſon, occaſioned intolerable expenſe and delay 
to the ſuitors; and the former, however proper for little debts 
and minute actions, where even injuſtice is better than procraſ- 
tination, were now become liable to too much ignorance of the 
law, and too much yang as to facts, to determine matters 
of conſiderable moment. 3. The introduction and eſtabliſhment 
of the grand aſſiſe, or trial” by a ſpecial kind of jury in a writ of 
right, at the option of the tenant or defendant, inſtead of the 
barbarous and Norman trial by battel. 4. To this time muſt 
alſo be referred the introduction of eſcuage, or pecuniary com- 


5 Hal. Hig. c. L. 138. 
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mutation for perſonal. military ſervice ; which in proceſs of time 


was the parent of the antient ſubſidies granted to the crown by 
_ parliament, and the land tax of later times. 


„ 
Ricnaxp the firſt, a | brave and magnanimous prince, was a 


ſpor tſman as well as a ſoldier ; and therefore inforced the foreſt 


* with ſome rigour; which occaſioned many diſcontents 
among his people: though (according to Matthew Paris) he 
repealed the penalties of caſtration, loſs of eyes, and cutting off 
the hands and feet, before inflicted on ſuch as tranſgreſſed in 


hunting; probably finding that their ſeverity prevented proſecu- 
tions. He alſo, when rs compoſed a body of naval laws 
"no the iſle of Oleron ; which are ſtill extant, and of high autho- 


rity: for in his time we began again to diſcover, that (as an 


iſland) we were naturally a maritime power. But, with regard to 


civil proceedings, we find nothing very remarkable in this reign, 


except a few regulations regarding the jews, and the juſtices 
in eyre: the king's thoughts being chiefly taken up by the knight 
errantry of a croiſade againſt the Saracens in the holy land. 


1 "Tim king John's time, and that of his ſon Henry the third, 


the rigours of the feodal tenures and the foreſt laws were fo 


warmly kept up, that they occaſioned many inſurrections of the 
| barons or principal feudatories : which at laſt had this effect, 
that firſt king John, and afterwards his ſon, conſented to the 
. two famous charters of Engliſh liberties, magna carta, and carta 
de forefta. Of theſe the latter was well calculated: to redreſs 


many grievances, and encroachments of the crown, in the exer- 


tion of foreſt-law: and the former confirmed many liberties of 
the church, and redreſſed many grievances incident to feodal te- 


nures, of no ſmall moment at the time; though now, unleſs 


conſidered attentively and with this retroſpe&, they ſeem but of 


trifling concern. But, beſides theſe feodal proviſions, care was 
alſo taken therein to protect the ſubject againſt other oppreſſions, 
then frequently ariſing from unreaſonable amercements, from 


„ diſtreſſes or other proceſs for debts or ſervices due to the 


C rown 
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crown, and from the tyrannical abuſe of the prerogative of pur- 
veyance and pre-emption. It fixed the forfeiture of lands for 
felony in the ſame manner as it ſtill remains; prohibited for the 
future the grants of excluſive fiſheries ; and the erection of new 
bridges io as to oppreſs the neighbourhood. With reſpe& to. 
private rights: it eſtabliſhed the teſtamentary power of the ſub- 
je& over part of his perſonal eſtate, the reſt being diſtributed 
among his wife and children; it laid down -the law of dower, 
as it hath continued ever ſince; and prohibited the appeals of 
women, unleſs for the death of their huſbands. In matters of 
public police and national concern : it injoined an uniformity of 
weights and meaſures z gave new encouragements to commerce, 
by the protection of merchant-ſtrangers and forbad the aliena- 
tion of lands in mortmain. With regard to the adminiſtration 
of juſtice: beſides prohibiting all deniale or delays of it, it fixed 
the court of commonpleas at Weſtminſter, that the ſuitors might 
no longer be haraſſed with following the king's perſon in all his 
progreſſes; and at the ſame time brought the trial of iſſues home 
to the very doors of the frecholders, by directing aſſiſes to be 
taken in the proper counties, and eſtabliſhing annual circuits: it 
alſo corrected ſome abuſes then incident to the trials by wager 
of law and of battel; directed the regulat awarding of inqueſts 
for life or member; prohibited the king s inferior miniſters from 
holding pleas of the crown, or trying any criminal charge, 
whereby many forfeitures might otherwiſe have unjuſtly accrued 


to the exchequer ; and regulated the time and place of holding 
the inferior tribunals of juſtice, the county court, ſheriff's turn, 


and court-leet. It confirmed and eſtabliſhed the liberties of the 
city of London, and all other cities, boroughs, towns, and ports 
of the kingdom. And, laſtly, (which alone would have merited 

the title that it bears, of the great charter) it protected every 

individual of the nation in the free enjoyment. of his life, his 
liberty, and his ptoperty, unleſs declared: to be forfeited by * 
Judgment of his * or the law of the land. 
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HowW-ƷrvE R, by means of theſe ſtruggles, the pope in the 
reign of king John gained a ſtill greater aſcendant here, than he 
ever before had enjoyed; which continued through, the long 
reign of his ſon Henry the third: in the beginning of whoſe 
time the old Saxon trial by ordeal was alſo totally aboliſhed. 
And we may by this time perceive, in Bracton's treatiſe, a ſtill 
er improvement in the method and regularity of the com- 


mon law, eſpecially in the point of pleadings*. Nor muſt it be 


forgotten, that the firſt traces which remain, of the ſeparation 
of the greater barons from the leſs, in the conſtitution of parlia- 
ments, are found in the great charter of king John ; though 


omitted in that of Henry III : and that, towards the end of the 


latter of theſe reigns, we find the firſt record of any writ for ſum- 
moning knights, citizens, and burgeſſes to parliament. -And here 


we conclude the Sens Pee of « our Fa ACS legal hiſtory, 


© 


u. Tn r third commences with the reign of Edward the 
fiſt 5 who may juſtly be ſtiled our Engliſh Juſtinian. For in 
his time the law did receive ſo ſudden a perfection, that ſir Mat- 
thew Hale does not ſcruple to affirm *, that more was done in the 
firſt thirteen years of his reign to ſettle and eſtabliſn the diſtri- 
butive juſtice of the kingdom, than in vol the * fince that 
time 921 ST” nt 


. IT would be 0 to enumerate all the particulars of theſe 


regulations; but the N may be reduced under the follow- 
ing general heads. 1. He eſtabliſned, confirmed, and ſettled, 
the great charter and 72 of foreſts. 2. He gave a mortal 
wound to the encroachments of the pope and his clergy, by li- 
miting and eſtabliſhing the bounds of eccleſiaſtical juriſdiction: 
and by obliging the ordinary, to whom all the Ar of inteſ- 
tates at that time belonged, to diſcharge the debts of the decea- 
ſed. 3. He defined the limits of the ſeveral temporal courts of 
the higheſt juriſdiction, thoſe of the king's bench, * 
»»Hal. Hiſt, C. L. 156. i Thid. 158. ALIEN. 

_ pleas, 
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pleas, and exchequer ; ſo as they might not interfere with each 


_ other's proper buſineſs: to do which, they muſt now have re- 
courſe tq a fiction, very neceſſary and beneficial in the preſent 
nge Fate of property. 4. He ſettled the boundaries of the 
inferior courts in counties, hundreds, and manors : confining 
them to cauſes of no great amount, according to their primitive 
inſtitution ; though of conſiderably greater, than by the alteration 
of the value of money they are now permitted to determine. 
5. He ſecured the property of the ſubject, by aboliſhing all ar- 
bitrary taxes, and talliages, levied without conſent of the na- 
tional council. 6. He guarded the common Juſtice of the king- 
dom from abuſes, by giving up the royal prerogative of ſending 
' mandates to interfere in private cauſes. 7. He ſettled the form, 
ſolemnities, and effects, of fines levied in the court of common 
pleas; though the thing itſelf. was of Saxon original. 8. He 
firſt eſtabliſhed a repoſitory for the public records of the king- 
dom; few of which are antienter than the reign of his father, 
and thoſe were by him collected. 9. He improved upon the laws 
of king Alfred, by that great and orderly method of watch and 
ward, for preſerving the public peace and 3 robberies, 
eſtabliſned by the ſtatute of Wincheſter. 10. He ſettled and 
reformed many abuſes incident to tenures, = removed . ſome 
reſtraints on the alienation of landed property, by the ſtatute of 
quia emptores. 11. He inſtituted a ſpeedier way for the recovery 


of debts, by granting execution not only upon goods and chat» 


tels, but alſo upon lands, by writ of elegit; which was of ſig- 
nal benefit to a trading people : and, upon the ſame commercial 
ideas, he alſo allowed the charging of lands in a ſtatute mer- 
chant, to. pay debts contracted in trade, contrary to. all feodal 
principles. 12. He effectually provided for the recovery of ad- 
vowſons, as temporal rights; in which, before, the law was 
extremely deficient. 13. He alſo effectually cloſed the great 
gulph, in which all the landed property of the kingdom was in 
danger of being ſwallowed, by his re- iterated ſtatutes of mort- 
main; moſt admirably adapted to meet the frauds that had then 
been deviſed, though afterwards contrived to be evaded by the 
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invention of uſes. 14. He eſtabliſhed a pew limitation of pro- 
perty by the creation of eſtates tail; concerning the good policy 
of which, modern times have however entertained a very diffe- 
rent opinion. 15. He reduced all Wales to the ſubjection, not 
only of the crown, but in great meaſure of the laws, of Eng- 
Jand z (which was thoroughly completed in the reign of Henry 
the cighth) and ſeems to have entertained a deſign of doing the 
like by Scotland, fo as to have formed an intire and complete 
union of the iſland of n Britain. i 


I M1GHT continue this ns b farther : --- but, 
upon the whole, we may obſerve, that the very ſcheme and mo- 
del of the adminiſtration of commas juſtice between party and 
party, was entirely ſettled by this king“; and has continued 
nearly the ſame, in all ſucceeding ages, to this day; abating 
ſome few alterations, which the humour or neceſſity of ſubſe- 
quent times hath occaſioned. The forms of writs, by which 
actions are commenced, were perfected in his reign, and eſta- 
bliſhed as models for poſterity. The pleadings, conſequent upon 
the writs, were then ſhort, nervous, and perſpicuous; not intri- 
cate, verboſe, and formal. The legal treatiſes, written in his 
time, as Britton, Fleta, Hengham, and the reſt, are for the 
moſt part, law at this day; or at leaſt were ſo, till the alteration 
of tenures took place. And, to conclude, it is from this period, 
from the exact obſervation of magna carta, rather than from it's 
making or rene wal, in the days of his grandfather and father, that 
the liberty of Engliſhmen began again to rear it's head; though 


the weight of the Py tenures hung _ upon it for many 
ages after. | 


I CANNOT give a better proof of the excellence of his con- 
ſtitutions, than that from bis time to that of Henry the eighth 
there happened very few, and thoſe not very conſiderable, alte- 
rations in the legal forms of proceedings. As to matter of ſub- 

Hance : the old Gothic powers of electing the principal ſubor- 


* Hal, Hiſt. C. L. 162. 
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dinate magiſtrates, the ſheriffs, and conſervators of the peace, 
were taken from the people in the reigns of Edward II and Ed- 
ward III; and juſtices of the peace were eſtabliſhed inſtead of 
the latter. In the reign alſo of Edward the third the parliament 
is ſuppoſed moſt probably to have aſſumed it's preſent form; by 
— of the commons from the lords. The ſtatute for 
ing and aſcertaining treaſons was one of the firſt productions 
of this new-modelled aſſembly ; and the tranſlation of the law 
proceedings from French into Latin another. Much alſo was 
done, under the auſpices of this magnanimous prince, for eſta- 
bliſhing our domeſtic manufactures ; by prohibiting the exporta- 
tion of Engliſh wool, and the-importation or wear of foreign 
cloth or furs; and by encouraging clothworkers from other coun- 
tries to ſettle here. Nor was the legiſlature inattentive to many 
other branches of commerce, or indeed to commerce in general: 
for, in particular, it enlarged the credit of the merchant, by 
introducing the ſtatute ſtaple; whereby he might the more readily 
pledge his lands for the fecurity of his mercantile debts. And, as 
perſonal property now grew, by the extenſion of trade, to be much 
more conſiderable than formerly, care was taken, in cafe of intefta- 
cies, to appoint adminiſtrators particularly nominated by the law; 
to diſtribute that perſonal property among the creditors and kind- 
red of the deceaſed, which before had been uſually applied, by 
the officers of the ordinary, to uſes then denominated pious. The 
ſtatutes alſo of praemumire, far effectually depreſſing the civil 
power of the pope, were the work of this and the ſubſequent 
reign. And the eſtabliſhment of a laborious parochial clergy, 
by the endowment of vicarages out of the overgrown poſſeſſions 
of the monaſteries, added luſtre to the cloſe of the fourteenth 
century: though the ſeeds of the general reformation, which 
were thereby firſt own in the 1 were almoſt overwhelmed 
by the ſpirit of perſecution, introduced into the laws of the land 
by me influence of the regular clergy. 


Fo this time to that of Henry the ſeventh, the civil x wars 
and diſputed titles to the crown gave no leiſure for farther juri- 
dical 
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dical improvement: %, nam filent leges inter arma. --- And yet 
it is to theſe very diſputes that we owe the happy loſs of all the 
dominions of the crown on the continent of F rance j which 
turned the minds of our ſubſequent princes entirely to domeſtic 
concerns. To theſe likewiſe we owe the method of barring en- 
tails by the fiction of common recoveries; invented originally by 
the clergy, to evade the ſtatutes. of mortmain, but introduced 
under Edward the fourth, for the purpoſe of unfettering eſtates, 
and making them more liable to forfeiture : while, on the other 
hand, the owners endeavoured to protect them by the univerſal 
GET of uſes, another of the clerical inventions. 


| wh the reign of king Henry the ſeventh, his miniſter (not to 
ſay the king himſelf) were more induſtrious in hunting out pro- 
ſecutions upon old and forgotten penal laws, in order to extort 
money from the ſubject, than in framing any new beneficial re- 
gulations. For the diſtinguiſhing character of this reign was 
that of amaſſing treaſure into the king's coffers, by every means 
that could be deviſed: and almoſt every alteration in the laws, 
however ſalutary or otherwiſe in their future conſequences, had 
this and this only for their great and immediate object. To this 
end the court of ſtar- chamber was new - modelled, and armed 
with powers, the moſt dangerous and unconſtitutional, over the 
perſons and properties of the ſubject. Informations were allowed 
to be received, in lieu of indictments, at the aſſiſes and ſeflions 
of the peace, in order to multiply fines and pecuniary penalties. 
The ftatute of fines for landed property was craftily and covertly 
contrived, to facilitate the deſtruction of entails, and make the 
owners of real eſtates more capable to forfeit as-well as to aliene. 
The benefit of clergy (which ſo often intervened to ſtop attain- 
ders and fave the inheritance) was now allowed only once to lay 
offenders, who only could have inheritances to loſe. A writ of 
capias was permitted in all actions on the caſe, and the defendant 
might in conſequence be outlawed ; becauſe upon ſuch outlawry 
His goods became the property of the crown. In ſhort, there 
is OP” a ſtatute in this reign, introductive of a new law or 

modifying. 
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modifying the old, but what either directly or obliquely tended 
to the emolument of the exchequer. 


IV. Tuts brings us to the fourth period of our legal hiſtory, 
viz. the reformation of religion, under Henry the eighth, and 
his children: which opens an intirely new ſcene in eccleſiaſtical 
matters ; the uſurped power of the pope being now for ever 
routed and deſtroyed, all his connexions with this iſland cut off, 
the crown reſtored to it's ſupremacy over ſpiritual men and cauſes, . 
and the patronage of biſhopricks being once more indiſputably 
yeſted in the king. And, had the ſpiritual courts been at this 
time re- united to the civil, we ſhould have ſeen the old Saxon 
Rn with regard to eccigſaſtical polity completely reſtored. 


Wirn regard alſo to our a polity, the ſtatute of wills, and 
the ſtatute of uſes, (both paſſed in the reign of this prince) made a 
great alteration as to property: the former, by allowing the devs/e 
of real eſtates by will, which before was in general forbidden; 
the latter, by endeavouring to deſtroy the intricate nicety of u/es, 
though the narrowneſs and pedantry of the. courts of common 
law prevented this ſtatute from having it's full beneficial effect. 
And thence the courts of equity aſſumed a juriſdiction, diQated 
by common juſtice and common ſenſe : which, however arbi- 
trarily exerciſed or productive of jealouſies in it's infancy, has at 
length been matured into a moſt elegant ſyſtem of rational juriſ- 
prudence; the principles of which (notwithſtanding they may differ 
in forms) are now equally adopted by the courts of both law and 
equity. From the ſtatute of uſes, and another ſtatute of the 
ſame antiquity, (which protected eſtates for years from being de- 
ſtroyed by the reverſioner) a remarkable alteration took place in 
the mode of conveyancing : the antient aſſurance by feoftment - 
and livery upon the land being now. very. ſeldom. . practiced, 
ſince the more eaſy and more private invention of transferring 
property, by ſecret conveyances to uſes ; and.long terms of years 
being now continually — in mortgages and family ſettle- 

| | ments, 
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ments, which | may be moulded to a ann uſeful purpoſes 
by the ingenuity of an able artiſt. TE 


Tus farther attacks in this reign upon the immunity of eſ- 
tates - tail, which reduced them to little more than the condi- 
tional fees at the common law, before the paſſing of the ſtatute 
de donis; the eſtabliſhment of recognizances in the nature of a 
ſtatute-ſtaple, for facilitating the raiſing of money upon landed 
ſecurity ; and the introduction of the bankrupt laws, as well for 
the puniſhment of the fraudulent, as the relief of the unfortunate, 
trader ; all theſe were capital alterations of our legal polity, and 
highly convenient to that character, which the Englith began 
now to re- aſſume, of a great commercial people. The incorpo- 
ration of Wales with England, and the more uniform admini- 
ſtration of juſtice, by deſtroying ſome counties palatine, and 
abridging the unreaſonable privileges of ſuch as remained, added 
dignity and ſtrength to the monarchy : and, together with the 
numerous improvements before obſerved upon, and the redreſs 
of many grievances and oppreſſions which had been introduced by 
his father, will ever make the adminiſtration of Henry VIII a 
very diſtinguiſhed aera in the annals of juridical hiſtory. 


Ix muſt be however remarked, that (particularly in his later 
years) the royal prerogative was then ſtrained to a very tyranni- 
cal and oppreſſive height; and, what was the worſt circumſtance, 
it's encroachments were eſtabliſhed by law, under the ſanction of 
thoſe puſillanimous parliaments, one of which to it's eternal 
diſgrace paſſed a ſtatute, whereby it was enacted that the king's 
proclamations ſhould have the force of acts of parliament ; and 
others concurred in the creation of that-amazing heap of wild 
and new-fangled treaſons, which were lightly . upon in 
a former chapter. Happily for the nation, this arbitrary reign 
was ſucceeded by the minority of an amiable prince; during the 
ſhort ſunſhine of which, great part of theſe extravagant laws were 
repealed. ' And, to do juſtice to the ſhorter reign of queen Mary, 


© See pag. 86, 


many 


Ch. 33. WRroNGs. 425 


many ſalutary and popular laws, in civil matters, were made un- 
der her adminiſtration; perhaps the better to reconcile the people 
to the bloody meaſures which ſhe was induced to purſue, for the 
re-eſtabliſhment of religious ſlavery :, the well concerted ſchemes 
for effecting which, were (through the providence of God) de- 
feated by the-ſeaſonable acceſſion of queen Elizabeth. 


Tu 1 ee liberties of the nation being, by that happy 
event, eſtabliſhed (we truſt) on an eternal baſis; (though obliged 
in their infancy to be, guarded, againſt papiſts and other non- 
conformiſts, by laws of too ſanguinary a nature) the foreſt laws 
having fallen into diſuſe; and the adminiſtration of civil right 
in the courts of juſtice. being carried on in a regular courſe, ac- 
cording to the wiſe inſtitutions of king Edward the firſt, with- 
out any material-innovations; all the principal grievances intro- 
duced by the Norman conqueſt ſeem to have been gradually 
ſhaken. off, and our Saxon conſtitution reſtored, with conſider- 
able improvements: except only in the continuation of the mi- 


litary tenures, and a few other points, which ſtill armed the 


crown with a very oppreſſive and dangerous prerogative. It is 
alſo to be remarked, that the ſpirit of inriching the clergy and 


endowing religious houſes had (through the former abuſe of it) 


gone over to ſuch a contrary extreme, and the princes of the 
houſe of Tudor and their favourites had fallen with ſuch avidity 
upon the ſpoils of the church, that a decent and honourable 
maintenance was wanting to many of the- biſhops and clergy. 
This produced the gaining ſtatutes, to prevent the alienations 


of lands and tithes belonging to the church and univerſities. 


The number of indigent perſons being alſo greatly increaſed, by 
withdrawing the alms of the monaſteries, a plan was formed in 
the reign of queen Elizabeth, more humane and beneficial than 
even feeding and cloathing of millions; by affording them the 
means (with proper induſtry) to feed and to cloath themſelves. 

And, the farther any ſubſequent plans for maintaining the poor 
have departed from this inſtitution, the more impracticable and 
even pernicious their viſionary attempts have proved. 


Vol. IV. ws 32 5 H ow- 


— — — * 
A ar 
- 
* 


* — OS WED 


426  PvuBLiIc BOOK IV. 


HowEeve K, confidering the reign of queen Elizabeth in a 


great and political view, we have no reaſon to regret many ſub- 


ſequent alterations in the Engliſh conſtitution. For, though in 
general ſhe was a wiſe and excellent princeſs, and loved her 


people; though in her time trade flouriſhed, riches increaſed, 


the laws were duly adminiſtred, the nation was reſpected abroad, 
and the people happy at home ; yet, the encreaſe of the power 
of the ſtar- chamber, and the erection of the high commiſſion 
court in matters eccleſiaſtical, were the work of her reign. She 
alſo kept her parliaments at a very awful diſtanee: and in many 
particulars ſhe, at times, would carry the prerogative as high as 
her moſt arbitrary predeceflors. It is true, ſhe very ſeldom ex- 
erted this prerogative, ſo as to oppreſs individuals; but till ſhe 
had it to exert; and therefore the felicity of her reign depended 
more on her want of opportunity and inclination, than want of 
power, to play the tyrant. This is a high encomium on her 
merit; but at the ſame time it is ſufficient to ſhew, that theſe 
were not thoſe golden days of genuine liberty, that we formerly 
were taught to believe : for, ſurely, the true liberty of the ſub- 
je& conſiſts not ſo much in the gracious Ee as in the li- 
mited power, of the ſovereign. | 


Tu x great revolutions that had Tibdpened, in manners and in 
property, had paved the way, by imperceptible yet ſure degrees, 
for as great a revolution in government: yet, while that revo- 
lution was effecting, the crown became more arbitrary than ever, 
by the progreſs of thoſe very means which afterwards reduced 
it's power. It is obvious to every obſerver, that, till the cloſe 
of the Lancaſtrian civil wars, the property and the power of the 
nation were chiefly divided between the king, the nobility, and 
the clergy. The commons were generally in a ſtate of great ig- 
norance ; their perſonal wealth, before the extenſion of trade, 
was comparatively ſmall; and the nature of their landed pro- 
perty was ſuch, as kept them in continual dependence upon their 
feodal ors being * ſome powerful baron, ſome 1 abbey, 
or 
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or ſometimes the king himſelf. Though a notion of general liberty | * | 

had ſtrongly pervaded and animated the whole conſtitution, yet m 
the particular liberty, the natural equality, and perſonal indepen- 
dence of indiyiduals, were little regarded or thought of; nay even 
to aſſert them was treated as the height of ſedition and rebellion. 
Our anceſtors heard, with deteſtation and horror, thoſe ſenti- 
ments rudely delivered, and puſhed to moſt abſurd extremes, by 
the violence of a Cade and a Tyler ; which have fince been ap- 
plauded, with a zeal almoſt riſing to idolatry, when ſoftened 
and recommended by the eloquence, the moderation, and the 
arguments of a Sidney, a Locke, and a Milton, 

Bur when learning, by the invention of printing and the 
progreſs of religious RIDE. began to be univerſally diſſe- 
minated; when trade and navigation were ſuddenly carried to an 
amazing extent, by the uſe of the compaſs and the conſequent 
diſcovery of the Indies; the minds of men, thus enlightened by 
ſcience and enlarged by obſervation and travel, began to enter- 
tain a more juſt opinion of the dignity and rights of mankind. 
An inundation of wealth flowed in upon the merchants, and 
middling rank; while the two great eſtates of the kingdom, 
which formerly had ballanced the prerogative, the nobility and 


Clergy, were greatly impoveriſhed and weakened. The popiſh ; | | 
clergy, detected in their frauds and abuſes, expoſed to the re- mM 
ſentment of the populace, and ſtripped of their lands and re- 9 | 
venues, ſtood trembling for their yery exiſtence. The nobles, wo) 
enervated by the refinements of luxury, (which' knowlege, fo- | | 1 | 


introduce with themſelves) and fired with diſdain at being rivalled / 
in magnificence by the opulent citizens, fell into enormous ex- 1 
penſes: to gratify which they were permitted, by the policy of F 
the times, to diſſipate their overgrown eſtates, and alienate their 
antient patrimonies. This gradually reduced their power and 
their influence within a very moderate bound : while the king, | 

by the {poil of the monaſteries and the great increaſe of the cuſ- | | ö 
toms, grew rich, independent, and haughty: and the commons i 
* ff 1 were 1 


reign travel, and the progreſs of the politer arts, are too apt to | | 
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were not yet ſenſible of the ſtrength they had acquired, nor 


urged to examine it's extent by new burthens or oppreſſive taxa- 


tions, during the ſudden opulence of the exchequer. Intent 
upon acquiring new riches, and happy in being freed from the in- 
ſolence and tyranny of the orders more immediately above them, 
they never dreamt of oppoſing the prerogative, to which they had 


been ſo little accuſtomed ; much leſs of taking the lead in op- 


poſition, to which by their weight and their property they were 
now entitled. The latter years of Henry the eighth were there- 
fore the times of the greateſt deſpotiſm, that have been known 


in this iſland fince the @ death of William the Norman : the pre- 


rogative, as it then ſtood by common law, (and much more when 
extended by act of parliament) . too large to be endured in 
a land on liberty. 


thn Elizabeth, and the intermediate princes of the Tudor 
line, had almoſt the fame legal powers, and ſometimes exerted 
them as roughly, as their father king Henry the eighth. But 
the critical fituation of that princeſs with regard to her legiti- 
macy, her religion, her enmity with Spain, and her jealouſy of 
the queen of Scots, occaſioned greater caution in her conduct. 
She probably, or her able adviſers, had penetration enough to 


_ diſcern how the power of the kingdom had gradually ſhifted it's 


chanel, and wiſdom enough not to provoke the commons to diſ- 
cover and feel their ſtrength. She therefore drew a veil over the 
odious part of prerogative; which was never wantonly thrown 
aſide, but only to anſwer ſome important purpoſe : and, though 
the royal treaſury no longer overflowed with' the wealth of the 
clergy, which had been all granted out, and had contributed to 


enrich the people, ſhe aſked for ſupplies with ſuch moderation, 


and managed them with ſo much economy, that the commons 


were happy in obliging her. Such, in ſhort, were her circum- 
ſtances,. her neceſſities, her wiſdom, and her good diſpoſition, 
that never did a prince ſo long and ſo intirely, for the ſpace of 
Half a e together, reign in the affections of the pon 


On 
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On the acceſſion of king James I, no new degree of royal 
power was added to, or exerciſed by, him; but ſuch a ſceptre 
was too weighty to be wielded by ſuch a hand. The unreaſon- 
able and imprudent exertion of what was then deemed to be 
prerogative, upon trivial and unworthy occaſions, and the claim 
of a more abſolute power inherent in the kingly office than had 
ever been carried into practice, ſoon awakened the ſleeping lion. 
The people heard with aſtoniſhment doctrines preached from the 
throne and the pulpit, ſubverſive of liberty and property, and 
all the natural rights of humanity. They examined into the di- 
vinity of this claim, and found it weakly and fallaciouſly ſup- 
ported: and common reaſon aſſured them; that, if it were of 
human origin, no conſtitution could eſtabliſh it without power 
of revocation, no precedent could ſanctify, no length of time 
could confirm it. The leaders felt the pulſe of the nation, and 
found they had ability as well as inclination to reſiſt it: and ac- 
cordingly refiſted and oppoſed it, whenever the puſillanimous 


trial; and they gained ſome little victories in the caſes of con- 
cealments, monopolies, and the diſpenſing power. In the mean 
time very little was done for the improvement of private juſtice, 
except the abolition of ſanctuaries, and the extenſion of the 
bankrupt laws, the limitation of ſuits and actions, and the re- 
gulating of informations upon penal ſtatutes. For I cannot claſs 
the laws againſt witchcraft and conjuration under the head of 
improvements; nor did the diſpute between lord Elleſmere and 
fir Edward Coke, concerning the powers of the court of chan⸗ 
cery, tend much to the adyancement of juſtice. 


Ind EED when Charles the firſt mededed to the crown of 


been dormant in the reign of king James, the loans and bene- 
volences extorted from the ſubject, the arbitrary impriſonments 
for refuſal, the exertion of martial law in time of peace, and 
other domeſtic grievances, clouded the morning of that miſ- 
g | àuided 
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temper of the reigning monarch had courage to put it to the 


his father, and attempted to revive ſome enormities, which had 
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guided prince 's reign ; ; which, though the noon of it began a 
ile to brighten, at laſt went down in blood, and left the whole 
kingdom in darkneſs, It muſt be acknowleged that, by the pe- 
tition of right, enacted to aboliſh theſe encroachments, the 

Englich conſtitution received great alteration and improvement. 
But there ſtill remained the latent power of the foreſt laws, 
which the crown moſt unſeaſonably revived. The legal juriſ- 
diction of the ſtar- chamber and high commiſſion courts was alſo 

extremely great; though their —— authority was ſtill greater. 
And, if we add to theſe the diſuſe of parliaments, the ill- timed 
zeal and deſpotic proceedings of the eccleſiaſtical governors in 
matters of mere indifference, together with the arbitrary levies 
of tonnage and poundage, ſhip money, and other projects, we 
may ſee grounds moſt amply ſufficient for ſeeking redreſs in a 
legal conſtitutional way. This redreſs, when ſought, was alſo 

conſtitutionally given: for all theſe oppreſſions were actually 
aboliſhed by the king in parliament, before the rebellion 5 
out, by the ſeveral 5 for triennial parliaments, for aboliſh- 
ing the ſtar- chamber and high commiſſion courts, for aſcertain- 
ing the extent of foreſts and foreſt-laws, for renouncing ſhip- 
money and other exactions, and for giving up the prerogative of 
knighting the king's tenants in capite in conſequence of their 
feodal tenures: though it muſt be acknowleged that theſe con- 
ceflions were not made with ſo good a grace, as to conciliate the 
confidence of the people. Unfortunately, either. by bis own miſ- 
management, or by the arts of his enemies, the king had loſt the 
reputation of fincerity; which is the greateſt eien that can 
befal a prince. Though he formerly had ſtrained his prerogative, 
not only beyond what the genius of the preſent times would 
bear, but alſo beyond the example of former ages, he had now 
conſented to reduce it to a lower ebb than was conſiſtent with 
monarchical government. A conduct ſo oppoſite to his temper 
and principles, joined with ſome raſh actions and unguarded ex- 
preſſions, made the people ſuſpect that this condeſcenſion was 
merely temporary. Fluſhed therefore with the ſucceſs they had 
gained. fired with reſentment for paſt oppreſſions, and e 
e 
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the conſequences if the king ſhould regain his power, the po- 
pular leaders (who in all ages have called themſelves the people 
began to grow inſolent and ungovernable: their inſolence ſoon 
rendered them deſperate : and, joining with a ſet of military 
hypocrites and enthuſiaſts, they overturned the church and mo- 
narchy, and proceeded with deliberate ſolemnity to the trial and 
murder of their ſovereign. ORs: 7 | 


I Pass by the crude and abortive ſchemes for amending the 
laws in the times of confuſion which followed; the moſt pro- 
miſing and ſenſible whereof. (ſuch as the eſtabliſhment of new 
trials, the abolition of feodal tenures, the 2 of navigation. and 
ſome others) were adopted in the | = 


V. FirTH period, which I am next to mention, vis. after 
the reſtoration of king Charles II. Immediately upon which, 
the principal remaining grievance, the doctrine and conſequences 
of military tenures, were taken away and aboliſhed, except in 
the inſtance of corruption of inheritable blood, upon attainder 
of treaſon and felony. And though the monarch, in whoſe. per- 
ſon the royal government was reſtored, and with it our antient 
conſtitution, deſerves no commendation from poſterity, yet in 
bis reign, (wicked, ſanguinary, and turbulent as it was) tha con- 
currence of happy circumſtances was ſuch, that from thence we 
may date not only the re-eſtabliſhment of our church and mo- 
narchy, but alſo the complete reſtitution of Engliſh liberty, for 
the firſt time, ſince it's total abolition at the conqueſt. For 
therein not only theſe ſlaviſh tenures, the badge of foreign do- 
minion, with all their oppreſſive appendages, were removed from 
incumbering the eſtates of the ſubject; but alſo an additional 
ſecurity of his perſon from impriſonment was obtained, by that 


great bulwark of our conſtitution, the habeas. corpus act. Theſe 


two ſtatutes, with regard to our property and perſons, form a 
ſecond magna carta, as beneficial and effectual as that of Runing- 
Mead. That only pruned the luxuriances of the feodal ſyſtem; 
but the ſtatute of Charles the ſecond extirpated all it's ſlaveries: 

except 


2 
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except perhaps i in copyhold tenure; and there alſo they are now 


in great meaſure enervated by gradual cuſtom, and the interpo- 
ſition of our courts. of juſtice. Magna carta only, in general 
terms, declared, that no man ſhall be impriſoned contrary to law: 
the bdbeas-corpus act points him out effectual means, as well to 
releaſe himſelf, though committed even by the king in council, 
as ye "OT all OW 0 KW "An wm miſuſe 
0 T's 0 theſe I: ay add the abolition of the bees of 
purve and pre-emption ; the ſtatute for holding triennial 
parliaments ;/ the teſt and corporation acts, which ſecure both our 
civil and religious liberties ; the abolition of the writ de haeretico 
comburendo ; the ſtatute of frauds and perjuries, a great and neceſ- 
ſary ſecurity to private property; the ſtatute for diſtribution of 
inteſtates eſtates; and that of amendments and jegfails,, which cut 
'off thoſe ſuperfluous nicetics which fo long had: diſgraced our 
courts; together with many other wholſome acts, that were paſſed 
in this reign, for the benefit of navigation and the improvement 
of foreign commerce: and the whole, when we likewiſe con- 
ſider the freedom from taxes and armies which the ſubject then 
enj will be ſufficient to demonſtrate this truth, that the 
<"conftitution of England had arrived to it's full vigour, and 
s the true balance between liberty and prerogative. was happily 
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4 12 1 far from my intention to palliate or defend ny very 
Ku io hint contrary to all law, in that reign, through 
the artifice: of wicked politicians, both in and out of employ- 
ment. What ſeems inconteſtable is this; that by the /aw®, as it 
then ſtood, ( notwithſtanding ſome invidious, nay dangerous, 
branches of ane deen bann fince, deen lopped off, and the 
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Þ 4” to fix this theoretical perfection Niger our years which immediately followed it were 

public law, is the year 1679; after times of great practical oppreſſion. 

beas corpus act was paſſed, and that for li- bo TL a2 


reſt 
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reſt more clearly defined) the people had as large a portion of 
real liberty, as is conſiſtent with a ſtate of ſociety; and ſufficient 
power, reſiding in their own hands, to aſſert and preſerve that 
liberty, if invaded by the royal prerogative. For which I need but 
appeal to the memorable cataſtrophe of the next reign. For when 
king Charles's deluded brother attempted to enſlave the nation, 
he found it was beyond his power : the people both could, and 
did, reſiſt him; and, in conſequence of ſuch reſiſtance, obliged 
him to quit his enterprize and his throne together. Which in- 
3 us to the laſt period of our legal hiſtory; viz. 


vi. From the revolution in 1688 to the preſent time. In 
this period many laws have paſſed ; as the bill of rights, the to- 
leration- act, the act of ſettlement with it's conditions, the act 
for uniting England with Scotland, and ſome others: which 

have aſſerted our liberties in more clear and emphatical terms; 
have regulated the ſucceſſion of the crown by parliament, as the 
exigences of religious and civil freedom required; have con- 
firmed, and exemplified, the doctrine of reſiſtance, when the 
executive magiſtrate endeavours to ſubvert the conſtitution; have 
maintained the ſuperiority of the laws above the king, by pro- 
nouncing his diſpenfing power to be illegal; have indulged ten- 
der conſciences with every religious liberty, conſiſtent with the 


ſafety of the ſtate ; have eſtabliſhed triennial, ſince turned into 


ſeptennial, elections of members to ſerve in parliament ; have 
excluded certain officers from the houſe of commons ; have re- 
ſtrained the king's pardon from obſtructing parliamentary im- 
peachments ; have imparted to all the lords an equal right of 
trying their fellow peers; have regulated trials for high treaſon; 
have afforded our poſterity a hope that corruption of blood may 
one day be aboliſhed and forgotten; have (by the defire of his 
preſent majeſty) ſet bounds to the civil liſt, and placed the admi- 
niſtration of that revenue in hands that are accountable to par- 


liament ; and have (by the like deſire) made the judges com- 


: pletely independent of the king, his miniſters, and his ſucceſſors. 
Let, though. theſe proviſions have, in appearance and nomi- 
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nally, reduced the ſtrength of the executive power to a much 
lower ebb than in the preceding period; if on the other hand 
we throw into the oppoſite ſcale (what perhaps the immoderate 
reduction of the antient prerogative may have rendered+in ſome 
degree neceſſary) the vaſt acquiſition of force, ariſing from the 
riot-aCt, and the annual expedience of a ſtanding army; and the 
vaſt acquiſition of perſonal. attachment, ariſing from the magni- 
tude of the national debt, and the manner of levying thoſe yearly 
millions that are appropriated to pay the intereſt ; we ſhall find 
that the crown has, gradually and imperceptibly, gained almoſt 
as much in influence, as it has apparently loſt in prerogative. 


Taz chief alterations of moment, (for the time would fail 
me to deſcend to minutiae) in the adminiſtration of private juſtice 


during this period, are the ſolemn recognition of the law of na- 


tions with reſpect to the rights of embaſſadors: the cutting off, 
by the ſtatute for the amendment of the law, a vaſt number of 
excreſcences, that in proceſs of time had ſprung out of the prac- 
tical part of it: the protection of corporate rights by the im- 
provements in writs of mandamus, and informations in nature of 
guo werranto : the regulations of trials by jury, and the admitting 
witneſſes for priſoners upon oath : the farther reſtraints upon 
alienation of lands in mortmain : the extenſion of the benefit of 


clergy, by aboliſhing the pedantic criterion of reading : the 


counterballance to this mercy, by the vaſt encreaſe of capital 
puniſhment: the new and effectual methods for the ſpeedy reco- 
very of rents: the improvements which have been made in eject- 
ments for the trying of titles: the introduction and eſtabliſhment 


of paper credit, by indorſments upon bills and notes, which have 
 ſhewn the poſlibility (fo long doubted) of aſſigning a choſe in action: 


the tranſlation of all legal proceedings into the Engliſh language: 
the erection of courts of conſcience for recovering ſmall debts, 
and (which is much the better plan) the reformation of county 
courts: the great ſyſtem of marine juriſprudence, of which the 
foundations have been laid, by clearly developing the principles 


on which policies of inſurance are founded, and by happily ap- 


plying 
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plying thoſe principles to particular caſes: and, laſtly, the li- 
berality of ſentiment, which (though late) has now taken poſ- 
feſſion of our courts of common law, and induced them to adopt 
(where facts can be clearly aſcertained) the fame principles of 
redreſs as have prevailed in our courts of equity, from the 
time that lord Nottingham preſided there ; and this, not only 
where fpecially impowered by particular ſtatutes, (as in the cafe 
of bonds, mortgages, and fet-offs) but by extending the remedial 
influence of the equitable writ of treſpaſs on the cafe, accord- 
ing to it's primitive inſtitution by king Edward the firſt, to al- 
moſt every inſtance of injuſtice not remedied by any other 
procefs. And thefe, I think, are all the material alterations, 
that have happened with reſpect to private juſtice, in the courſe 
of the preſent century. 


Tus therefore, for the amuſement and inſtruction of the ſtu- 
dent, I have endeavoured to delineate ſome rude outlines of a plan 
for the hiſtory of our laws and liberties; from their firſt riſe, and 
gradual progrefs, among our Britiſh and Saxon anceſtors, till their 
total eclipſe at the Norman conqueſt; from which they have 
gradually emerged, and riſen to the perfection they now enjoy, 
at different periods of time. We have ſeen, in the courſe of our 
enquiries, in this and the former volumes, that the fundamental 
maxims and rules of the law, which regard the rights of per- 
ſons, and the rights of things, the private injuries that may be 
offered to both, and the crimes which affe& the public, have 
been and are every day improving, and are now fraught . with 
the accumulated wiſdom of ages: that the forms of admini- 
ſtring juſtice came to perfection under Edward the firſt; and 
have not been much varied, nor always for the better, fince : 


that our religious liberties were fully eſtabliſhed at the reforma- 


tion : but that the recovery of our civil and political liberties 
was a work of longer time ; they not being throughly and com- 
_ pletely regained, till after the reſtoration of king Charles, nor 
fully and explicitly acknowleged and defined, till the aera of the 
happy revolution. Of a conſtitution, ſo wiſely contrived, ſo 
Gg g 2 ſtrongly 
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ſtrongly raiſed, and ſo highly finiſhed, it is hard to ſpeak with 

that praiſe, which is juſtly and ſeverely it's due: the thorough 
and attentive contemplation of it will furniſh it's beſt panegyric. 
It hath been the endeavour of theſe commentaries, however the 
execution may have ſucceeded, to examine it's ſolid foundations, 
to mark out it's extenſive plan, to explain the uſe and diſtribu- 
tion of it's parts, and from the harmonious concurrence of thoſe 
ſeveral parts to demonſtrate the elegant proportion of the whole. 
We have taken occaſion to admire at every turn the noble monu- 
ments of antient ſimplicity, and the more curious refinements of 
modern art. Nor have it's faults been concealed from view; for 
faults it has, leſt we ſhould be tempted to think it of more than 
human ſtructure: defects, chiefly ariſing from the decays of time, 
or the rage of unſkilful improvements in later ages. To ſuſtain, to 
repair, to beautify this noble pile, is a charge intruſted principally 
to the nobility, and ſuch gentlemen of the kingdom, as are dele- 
gated by their country to parliament. The protection of 1H 
LIBERTY OT BRITAIN is a duty which they owe to them- 
ſelves, who enjoy it; to their anceſtors, who tranſmitted it down; 
and to their poſterity, who will claim at their hands this, the beſt 
birthright, and nobleſt inheritance of mankind. 


AP PEN D IX. 


8. 1. Rrconp of an Indifament and Conviftion of Mun, at the Aſjiſes. 


Warwickſhire, E it remembered, that at the general ſeſſion of the scon of yer 
to wit. lord the king of oyer and terminer holden at War- e. 
wick, in and for the ſaid county of Warwick, on Friday the twelfth 
day of March in the ſecond year of the reign of the lord George the 
third, now king of Great Britain, before fir Michael Foſter, knight, 11 
one of the juſtices of the ſaid lord the king aſſigned to hold pleas be- 1 
fore the king himſelf, ſir Edward Clive, knight, one of the juſtices 1 
of the ſaid lord the king of his court of common bench, and others 
their fellows, juſtices of the ſaid lord the king, aſſigned by letters pa- Commiſſion of 
tent of the ſaid lord the king, under his great ſeal of Great Britain, 
made to them the aforeſaid juſtices and others, and any two or more 
of them, whereof one of them the ſaid fir Michael Foſter and fir Ed- 
ward Clive, the ſaid lord the king would have to be one, to enquire 
(by the oath of good and lawful men of the county aforeſaid, by whom 
the truth of the matter might be the better known, and by other ways, 
methods, and means, whereby they could or might the better know, 
as well within liberties as without) more fully the truth of all treaſons, 
miſpriſions of treaſons, inſurrections, rebellions, counterfeitings, clip- 
pings, waſhings, falſe coinings, and other falſities of the monies of 
Great Britain, and of other kingdoms or dominions whatſoever; and 
of all murders, felonies, manſlaughters, killings, burglaries, rapes of 
women, unlawful meetings and conventicles, unlawful uttering - of 
words, unlawful aſſemblies, miſpriſions, confederacies, falſe allega- 
tions, treſpaſſes, riots, routs, retentions, eſcapes, contempts, falſities, 
negligences, concealments, maintenances, oppreſſions, 3 
; ceits, 
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deceits, and all other miſdeeds, offences, and injuries whatſoever, and 
alſo the acceſſories of the ſame, within the county aforeſaid, as well 
within liberties as without, by whomſoever and howſoever dane, had, 
perpetrated, and committed, and by whom, to whom, when, 'how, 
and in what manner; and of all other articles and circumſtances in the 
faid letters patent of. the ſaid lord the king ſpecified, the premiſes and 


ner and termine, every or any of them howſoever concerning; and for this time to hear 


and determine the ſaid treaſons and other the premiſes, according to 


and of the peace. the law and cuſtom of the realm of England; and alſo keepers of the 


Grand jury, 


peace, and juſtices of the ſaid lord the king, aſſigned to hear and de- 
termine divers felonies, treſpaſſes, and other miſdemeſnors committed 
within the county aforeſaid : by the oath of fir James Thompſon, ba- 
ronet, Charles Roper, Henry Dawes, Peter Wilſon, Samuel Rogers, 
John Dawſon, James Philips, John Mayo, Richard Savage, William 
Bell, James Morris, Laurence Hall, and Charles Carter, eſquires, good 
and lawful men of the county aforeſaid, then and there impanelled, 
ſworn, and charged to enquire for the ſaid lord the king and for the 
body of the ſaid county, it is preſented, that Peter Hunt, late of the 

ariſh of Lighthorne in the ſaid county, gentleman, not having the 

ear of God before his eyes, but being moved and feduced by the in- 
ſtigation of the devil, on the fifth day of March in the ſaid ſecond year 
of the reign of the ſaid lord the king, at the pariſh of Lighthorne 
aforefaid, with force and arms, in and upon one Samuel Collins, in the 
peace of God and of the ſaid lord the king then and there being, fe- 
loniouſly, wilfully, and of his malice aforethought, did make an aſ- 
fault; and that the ſaid Peter Hunt with a certain drawn ſword, made 
of iron and ſteel, of the value of five ſhillings, which he the ſaid Pe- 


ter Hunt in his right hand then and there had and held, him the ſaid 


Samuel Collins in and upon the left fide of the belly of him the ſaid 
Samuet Collins then and there feloniouſly, wilfully, and of his malice 
aforethought, did ftrike, thruſt, ftab, and penetrate ;z giving unto the 
faid Samuel Collins, then and there, with the ſword drawn as aforeſaid, 
in and upon the left ſide of the belly of him the faid Samuel Collins, one 
mortal wound of the breadth of one inch, and the depth of nine inches; 


of which faid mortal wound he the ſaid Samuel Collins, at the pariſh of 


Lighthorne aforefaid in the ſaid county of Warwick, from the ſaid fifth 
day of March in the year aforeſaid until the feventh day of the ſame 
month in the ſame year, did languiſh, and languiſhing did live; on which 
faid ſeventh day of March, in the year aforeſaid, the ſaid Samuel Col- 
tins, at the pariſh of Lighthorne aforeſaid in the county aforeſaid, of 


the faid mortal wound did die: and fo the jurors aforeſaid, upon their 


oath aforeſaid, do ſay, that the faid Peter Hunt him the ſaid Samuel 
Collins, in manner and form aforeſaid, feloniouſly, wilfully, and of his 
malice. aforethought, did kitt and murder, againſt the peace of the _ 
| or 
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lord the now king, his crown, and dignity. Whereupon the ſheriff of cia. 
the county aforeſaid is commanded, that he omit not for any liberty in 
his bailiwick, but that he take the ſaid Peter Hunt, if he may be found 
in his bailiwick, and him ſafely keep, to anſwer to the felony and mur- 
der whereof he ſtands indicted. Which ſaid indictment the ſaid juſti- Seon of gaol- 
ces of the lord the king abovenamed, afterwards, to wit, at the deli- livery. 
very of the gaol of the ſaid lord the king, holden at Warwick in and 
for the county aforeſaid, on Friday the ſixth day of Auguft, in the ſaid 
ſecond year of the reign of the ſaid lord the king, before the right ho- 
nourable William lord Mansfield, chief juſtice of the ſaid lord the king 
aſſigned to hold pleas before the king himſelf, fir Sidney Stafford Smythe, 
knight, one of the barons of the ſaid lord the king, and others their 
fellows, juſtices of the ſaid lord the king, aſſigned to deliver his ſaid 
gaol of the county aforeſaid of the priſoners therein being, by their 
proper hands do deliver here in court of record in form of law to be 
determined. And afterwards, to wit, at the ſame delivery of the gaol arraignment. 
of the ſaid lord the king of his county aforeſaid, on the ſaid Friday the 
ſixth day of Auguſt, in the ſaid ſecond year of the reign of the ſaid 
lord the king, before the ſaid juſtices of the lord the king laſt above- 
named and others their fellows aforeſaid, here cometh the ſaid Peter 1 
Hunt, under the cuſtody of William Browne, eſquire, ſheriff of the a 
county aforeſaid, (in whoſe cuſtody in the gaol of the county aforeſaid, | 1 
for the cauſe aforeſaid, he had been before committed) being brought 1 
to the bar here in his proper perſon by the ſaid ſheriff, to whom he is 
here alſo committed: And forthwith being demanded concerning the 
miſes in the ſaid indictment above ſpecified and charged upon him, 
w he will acquit himſelf thereof, he ſaith, that he is not guilty there - piles; not gvty. 
of; and thereof for good and evil he puts himſelf upon the country: qe. 
And John Blencowe, eſquire, clerk of the aſſiſes for the county afore- 
ſaid, who proſecutes for the ſaid lord the king in this behalf, doth the 
like: Therefore let a jury thereupon here immediately come before . 
the ſaid juſtices of the lord the king laſt abovementioned, and others 
their fellows aforeſaid, of free and lawful men of the neighbourhood of 
the ſaid pariſh of Lighthorne in the county of , Warwick aforeſaid, by 
whom the truth of the matter may be the better known, and who are not 
of kin to the ſaid Peter Hunt, to recognize upon their oath, whether 
the ſaid Peter Hunt be guilty of the felony and murder in the indict- 
ment aforeſaid above ſpecified, or not guilty : becauſe as well the ſaid 
John Blencowe, who proſecutes for the ſaid lord the king in this be- 
half, as the ſaid Peter Hunt, have put themſelves upon the ſaid jury. 
And the jurors of the ſaid jury by the ſaid ſheriff for this purpoſe im- 
panelled and returned, to wit, David Williams, John Smith, Thomas 
Horne, Charles Nokes, Richard May, Walter Duke, Matthew Lyon, 
James White, William Bates, Oliver Green, Bartholomew mo and 
enry 
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Henry Long, being called, come; who being elected, tried, and 

ſworn, to ſpeak: the truth of and concerning the premiſes, upon their 

Verdi; guilty oath ſay, that the ſaid Peter Hunt is guilty of the felony and murder 

of mud. aforeſaid, on him above charged in the form aforeſaid, as by the in- 

dictment aforeſaid is above ſuppoſed againſt him; and that the ſaid 

Peter Hunt at the time of committing the ſaid felony and murder, or 

at any time ſince to this time, had not nor hath any goods or chattels, 

lands or tenements, in the ſaid county of Warwick, or elſewhere, to 

the knowlege of the ſaid jurors. And upon this it is forthwith de- 

manded of the ſaid Peter Hunt, if he hath or knoweth any thing to 

ſay, wherefore the ſaid juſtices here ought not upon the premiſes and 

verdict aforeſaid to proceed to judgment and execution againſt him : 

who nothing farther ſaith, unleſs as he before had ſaid. Whereupon, all 

and ſingular the premiſes being ſeen, and by the ſaid juitices here fully 

Jus of underſtood, it is conſidered by the court here, that the ſaid Peter Hunt 

. be taken to the gaol of the ſaid lord the king of the ſaid county of 

Warwick from whence he came, and from thence to the place of exe- 

cation on Monday now next enſuing, being the ninth day of this in- 

and diſſection. ſtant Auguſt, and there be han by the neck until he be dead; and 
that afterwards his body be diſſected and anatomized. 


Si. 2. Conviction of Manſlaughter. 


| , upon their oath ſay, that the ſaid Peter Hunt is not guilty 
— * of the murder aforeſaid, above charged upon him; but that the ſaid 
ſlaughter, Peter Hunt is guilty of the felonious ſlaying of the aforeſaid Samuel 
Collins ; and that he had not nor hath any goods or chattels, lands or 
tenements, at the time of the felony and manſlaughter aforeſaid, or 

0 ever afterwards to this time, to the knowlege of the ſaid jurors. And 
FS immediately it is demanded of the ſaid Peter Hunt, if he hath or know- 
| eth any thing to ſay, wherefore the ſaid juſtices here ought not upon 


Verdict; — not 


1 the premiſes and verdict aforeſaid to proceed to judgment and execution 
. Clergy prayed. againſt him: who ſaith that he is a clerk, and prayeth the benefit of 
= . Judgment to be clergy to be allowed him in this behalf. Mhereupon, all and ſingular 
1 — 79 the premiſes being ſeen, and by the ſaid juſtices here fully underſtood, 
8 | livered, it is conſidered by the court here, that the ſaid Peter Hunt be burned 
1 | 1 : in his left hand, and delivered. And immediately he is burned in his 
1 | left hand, and is delivered, according to the form of the ſtatute. 
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$. 3. Entry of a Trial inſtanter in the Court of King's Bench, upon a col. 
lateral Iſue; and Rule of Court for Execution thereon. | 


Michaelmas term, in the ſixth year of the reign of king George 
| | | the third, 


Kent: The King The priſoner at the bar being brought into 
gagainſt | this court in cuſtody of the ſheriff of the county Habeas corpus, | 
Thomas Rogers.) of Suſſex, by virtue of his majeſty's writ of 

habeas corpus, it is ordered that the ſaid writ and the return thereto be filed. 

And it appearing by a certain record of attainder, which hath been re- Record of attain- 

moved into this court by his majeſty's writ of certiorari, that the pri- ; 

ſoner at the bar ſtands attainted, by the name of Thomas Rogers, of fe- for felony and 

lony for a robbery on the highway, and the faid priſoner at the bar e. 

having heard the record of the ſaid attainder now read to him, is now Priſoner aſked 

aſked by the court here, what he hath to ſay for himſelf, why the hat be can fy 
court here ſhould not proceed to award execution againſt him upon the don: 
ſaid attainder. Me for plea ſaith, that he is not the ſame Thomas Rogers Plea; not the 
in the faid record of attainder named, and againſt whom judgment was e yerion. 
pronounced: and this he is ready to verify and prove, &c. To which Replication, 
ſaid plea the honourable Charles Yorke, eſquire, attorney general of our 

prone ſovereign lord the king, who for our ſaid lord the king in this 

half proſecuteth, being now preſent here in court, and having heard 

what the ſaid priſoner at the-bar hath now alleged, for our ſaid lord the 

king by way of reply faith, that the faid priſoner now here at the bar is averring that he 

the ſame Thomas Rogers in the ſaid record of attainder named, and“ 

againſt whom judgment was pronounced as aforeſaid : and this he Ine joined. 

prayeth may be enquired into by the country; and the ſaid priſoner at 

the bar doth the like: Therefore let a jury in this behalf immediately ii vac 

come here into court, by whom the truth of the matter will be the bet- infarcer. 

ter known, and who have no affinity to the ſaid priſoner, to try upon 

their oath, whether the ſaid -priſoner at the bar be the ſame Thomas 

Rogers in the ſaid record of attainder named, and againſt whom judg- 

ment was ſo pronounced as aforeſaid, or not: becauſe as well the ſaid 

Charles Yorke, efquire, attorney general of our ſaid lord the king, who 

for our ſaid lord the king in this behalf proſecutes, as the ſaid priſoner 

at the bar, have put themſelves in this behalf upon the ſaid jury. And Jury fora, 

immediately thereupon the ſaid jury: come here into court; and being 

elected, tried, and {worn to ſpeak the truth touching and concerning 

the premiles afortſaid, and having heard the ſaid record read to them, 

do ſay upon their oath, that the ſaid priſoner at the bar is the ſame Tho- verei; that he 

mas Rogers in the ſaid record of attainder named, and againſt whom “ dhe fame. 
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judgment was ſo pronounced as aforeſaid, in manner and form as the 
ſaid attorney general hath by his ſaid replication to the ſaid plea of the 
ſaid priſoner now here at the bar alleged. And hereupon the ſaid attor- 
ney general on behalf of our ſaid lord the king now prayeth, that the 
court here would proceed to award execution againſt him the ſaid Tho- 
Award of execu- as Rogets upon the ſaid attainder. UWhereripon, all and: ſingular the 
_ premiſes being now ſeen and fully underſtood by the court here, it ig 
oꝛdered by the court here, that execution be done upon the ſaid pri- 
foner at the bar for the ſaid felony in purſuance of the ſaid. judgment, 
according to due form of law: And: it is laſtly ordered, that he the ſaid 
Thomas Rogers, the priſoner at the har, be now committed to the cuſ- 
tody of the ſheriff of the county of Kent (now alſo preſent here in 
court) for the purpoſe aforeſaid ; and that the ſaid ſheriff of Kent do 
execution upon the ſaid defendant the priſoner at the bar for the ſaid 
3 in putſuance of the ſaid, judgment, according to due form of 

On the motion of Mr. Attorney General. | 
0 a 222 By the Court. 


Execution on Judęment of Death,, at the. general Gasol. 
delivery in London and Middleſex, i Wis 
London 1 To the ſheriffs of the city of London; and to the ſheriff 
and 15 the county of Middleſex : and to the keeper of his 
Middleſex. majeſtys gaol of Newgate. - 5 


\ . Whereas at the ſeſſion of gaol delivery of Newgate, for the city of 
London and county of Middleſex, holden at Juſtice Hall in the Old 
Bailey, on the nineteenth day of October laſt, Patrick Mahony, Roger 
Jones, Charles King, and Mary Smith, received ſentence of death for 

the reſpective offences in their ſeveral indictments mentioned; Now it 
is hHerebp o2dered, that execution of the ſaid ſentence be made and done 
upon them the ſaid Patrick Mahony and Roger Jones, on Wedneſday 
the ninth day of this inſtant month of November at the uſual place of 
execution. And it is his majeſty's command, that execution of the ſaid 
ſentence upon them the ſaid Charles King and Mary Smith be reſpited, 

until his majeſty's pleaſure touching them be farther known. 


' Given under my hand and ſeal this fourth day of 
November, one thouſand ſeven hundred and ſixty 
eight. | | 

_ James Eyre, Recorder. L. 8. 
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$. 5. Writ of Execution upon @ judgment of Murder, before the King 
in Parliament. | | 

G E OR GE the ſecond by the grace of God of Great Britain, 
France, and Ireland, king, defender of the faith, and ſo forth; to the 
ſheriffs of London and ſheriff of Middleſex, greeting. Whereas Law- 
rence earl Ferrers, viſcount Tamworth, hath been indicted of felony and 
murder by him done and committed, which ſaid inditment hath been 
certified before us in our preſent parliament ; and the ſaid Lawrence earl 
Ferrers, viſcount Tamworth, hath been thereupon arraigned, and upon 
ſuch arraignment hath pleaded not guilty z and the ſaid Lawrence earl 
Ferrers, viſcount Tamworth, hath before us in our ſaid parliament been 
tried, and in due form of law convicted thereof; and whereas judg- 
ment hath been given in our ſaid parliament, that the ſaid Lawrence earl 
Ferrers, viſcount Tamworth, ſhall be hanged by the neck till he is dead, 
and that his body be diſſected and anatomized, the execution of which 
judgment yet remaineth to be done: We require, and by theſe preſents 
ſtrictly command you, that upon Monday the fifth day of May inſtant, 
between the hours of nine in the morning and one in the afternoon of 
the ſame day, him the ſaid Lawrence earl Ferrers, viſcount Tamworth, 
without the gate of our tower of London (to you then and there to be 
delivered, as by another writ to the lieutenant of our tower of London 
or to his deputy directed, we have commanded) into your cuſtody you 
then and there receive: and him in your cuftody ſo being, you forthwith 
convey to the accuſtomed place of execution at Tyburn: and that you 
do cauſe execution to be done upon the ſaid Lawrence earl Ferrers, viſ- 
count Tamworth, in your cuſtody ſo being, in all things according to 
the ſaid judgment. And this you are by no means to omit, at your peril, 
Witneſs ourſelf at Weſtminſter the — day of May, in the thirty 


third year of our reign. ä 
q w | Yorke and Yorke. 


THE END. 
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SS Ys how aſſigned. IL 442+ IV. 


- - - - poſſeſſion. II. 389. 

2 ck III. 64. 
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- - - - rate. 1 396: III. oy 

- - - -, IC III. 92. 
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Cinque ports, courts. of. 

Circuits, III. 58. IV. 45. 417- 
Circumſtantial evidence, III. 371. 
Citation. III. 100. 

Citizens in parliament, their electors. I. 173. 
City. I. 114. 

Civil corporations. I. 470. 
death. II. 121. 
injuries, III. 2. 
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Civil law, it's ſtudy forbidden. I. 19. 
- - - liberty. I. 6. 125. 251. 

- - - liſt, I. 330. IV. 433. 

- - - ſtate. I. 396. 

- - - ſubjeftion. IV. 28. 
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Clearing contempts in chancery. III. 445. 
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„ benefit of. IV. 358. 406. 422. 434. 
- - = -, plea of. IV. 327. 
- » - -, prayer of. IV. iv. 
Clergymen, beating them. IV. 217. 
Clerical habit and tonſure. IV. 360. 
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— malicious ie of, IV. 244. 
Cloſe, breach of. III. 209. 
- - - rolls, II. 346. 
- - - writs, II. 346. 
Coalmines, ſetting fire to. IV. 244. 
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' -.- - Theodoſius, I. 81. 
Codicil. II. 500. | 
Cognati. II. 234. 
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„ 
>< owe os  tantum, fine fur. II. 353. 
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Cognizee of a fine. 351. 
ele retognizance. II. 341. 
Cognizor of- a fine, II. 350. 
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Collateral warranty. II. 301. 
Collatio bonorum. II. 517. 
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Colligendam bona 54". 9% letters 2d. II oß. 
Colonies. I. 106. II 1 
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Combuſtio domorum. IV. 366. 
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de ws bail. III. 287. 
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- - - diſturbance of. III. 237. 
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- - - farrier, Er, action againſt. III. 
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- - =» form, proof of will in, 11, 508. 
- - - - in'groſs. II. 34. 
- - - - informer, III. 160. 
- -,- - jury. II. 358. 

- - - - law, I. 63. 67. IV. 404, 405. 
-- - „ corporation by. I. 472. 
-,- - - - - -, dower by. II. 132. 

- - - „„ guardian by. I. 461. 
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— — paſture, II. 32. 
> 4+ Sq piſcary. II. 34. 
- - - - + - turb 5 34 
„ eos pleas. III. 40. 
„5 4 court of, II. 37. 
Iiiz 1 


* * 
* 


* 


1 * 
7 5 - þ 
3 
* * * 
ee e > * © * 4 
2 — e W 


3 
8 
Led » 0 


x 


Br" v ey „ 
- = 
* - 


„ 
GH 4< * an 
. p27 - n 


. —— 


bt Nez D 


Common pleas, court of, fixed at Weſtmin- 

ſter. I. 22, 23. IV. 417. 

—— prayer book, reviling of. IV. 50. 

— = worth II. 182. 193. IV. 422. 
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- - - - - ſeal. I. 475. 

— = - =, ſurcharge of. III. 237. | 

- = - > - , tenant in, of lands, II. 191. vi. 
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- - = - - vouchee II. 359. viii, xix. 

- - - - ways. IL 35. 
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Commonalty. I 403. 

Commons, houſe of. I. 158. 
Commonwealth, offences againſt. IV. 1 27. 
Commorancy.. IV. 270. 

Cammunem legem, writ of entry ad. III. 183. 

Communion of goods. II. 3. 

Commutation of penance. IV. 105. 217. 
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Compact. I. 45. 

Compaſſing the death of the king, c. IV. 
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Compenſatio. III. 305. 

Competent witneſſes, III. 370. 
Compoſition real for tithes. I. 28. 
—— 2 + with creditors. II. 484. 
Compound larciny. IV. 240. 
Compounding felony. IV. 133. 

— — -- other proſecutions. IV. 135. 
Compulſion. IV. 27. + 

Compurgators. III. 342, 343. IV. 361. 407. 
Concealment from the crown. IV. 429. 
of baſtard's death. IV. 198. 
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fr. 348. 
- - - -. » of a bond. 340. xiii. III. 


Conditional fees. II. 110. 
3 pardon. IV. 394. 
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Confeſſion of action. III. 302. 397. 
Confeſſion of indictment. IV. 324. 
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Confinement to'the realm. I. 265. 
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115. 
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Confiſcation. I. 299. IV. 370. 
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- - = - - =- victory. I. 103. 107. 
Conſanguineus frater. II. 232. 
Conſanguinity. I. 434. II. 202. 

— - „ table of. Il. 203. 
Conſcience, courts of. III. 81. IV. 434. 
Conſecration of biſhops. I. 380. IV. 115. 
Conſequential damages, action for. III.153. 
Conſervators of the peace, I. 350. IV. 406. 
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Conſideration of contracts. II. 443 
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Confideratum eft per curiam. III. 396. 
Confilium, or imparlance. IV. 349: 
Confimili caſu, writ of entry in. 183. 


Conſiſtory court. III. * 


Conſort, queen. I. 219. 
Conſpiracy. IV. 136. 


232 , action of. III. 126. 

Conſtable. I. 355. IV. 289. 

— —— „ high. I. % > 

— 2 „ lord high. I. 355. IV. 265. 

„ „ „ his court. III. 68. 
IV. 264. 

F of deeds and wills. II. 379. 
- - = - - - - ſtatutes. I. 87. 


Conſtructive treaſon. IV. 75. 85. 
Conſuetudinibas et ſervitiis, writ de. III. 232. 
Conſultation, writ of. III. 114. 


Conſummate, tenant by curteſy. II. 128. 


Contempt againſt the king. IV. 121. 
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Contentious juriſdiction. III. 66. 
Conteftatio litis. III. 297. 


Contingent legacy. II. 513. 
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Continuando in treſpaſs. III. 212. 
Contract. II. 442. l | 

— action on. III. 117. 

-, expreſs. III. 153. 

— implied. III. 158. 

- of marriage. I. 439. 
Uk „ ſuit for. III. 93. 


ple. I. 233. 
- - - - ſimple. II. 495: 
- - - - ſpecial. II. 465. 
Contractu, action ex. III. 117. 
Convention of eſtates. I. 151, 152. 
parliaments. I. 152. 
Conventional eſtates for life, H. 120. 
Converſion. III. 152. | 
Conveyances. II. 9. 293. 309. IV. 423. 
Convittion. IV. 355. 
- - - - - ſummary. IV. 277. 
Convocation. I. 279. 
- - - - - -, court of biſhops in. III. 67. 
Coparceners. II. 187. 
Copper coin, counterfeiting. IV. 100. 
Copy of indictment. IV. 345. 
- - - - record of indictment. III. 126. 
Copyhold. II. 275 147. IV. 432. 
= - - for life. II. 97. 
- - - - not liable to egit. III. 419. 
of frank tenure. II. 100. 149. 
- - - - - - Inheritance. II. 97. 
Copyrights. II. 407. 
Corn rents. II. 322. 
Cornage, tenure by. II. 74. 
Corody. I. 283. II. 40. 
Coronation oath, antient. I. 236. 
— IS , modern. I. 235. 
Coronatore eligendo, writ de. I. 347. 
- = - = - Exonerando, Writ de. I. 348. 
Coroner. I. 346. IV. 289. 406. 
- -- „ his court. IV. 271. 
Corporate counties. I. 119. 
name. I, 474. 
Corporation. I. 467. II. 430. 
- - - „ act. IV. 57.432. 
- - - -\ „ courts of. III. 80. 
- - - „ it's diſſolution. I. 484. 
.- '. - - - duties. I. 479. 


. incidents and powers. I. 


.... - - lands, if diſſolved. II. 256. 


= = --- = - - - privileges and diſabilities. 
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Corpſe, ſtealing of. II. 429. IV. 236. 
Corpus juris canonici. I. 82. 
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Corpus juris civilis. I. 81. 

Correction, houſe of. IV. 370. 

— —— of apprentices. I. 428. 

children. I. 45 2,45 3. IV. 192. 

ſcholars. I. 45 3. IV. 182. 

ſervants. I. 428. IV. 182. 

wife. I. 444. 

Corruption of blood. II. 25 1. IV. 38 1.406. 
131. 433. 

Corſepreſent. II. 425. 

Corſned, trial by. Iv. 339. 407. 

Coſinage, writ of. HE. 186. 

Coſts. II. 439. III. 399. xii. xxvi. 

- - - in equity. III. 451. 

- - -, No more than damages. III. 400. 

- - on not going to trial. III. 357. 


Cottages. IV. 168. 


Covenant, III. 155. 

- - - in a deed, II. 304. viii. x. 

—— 2 real. III. 156. 

to ſtand ſeifed to uſes. II. 338. 
—— „writ of. II. 350. xiv. III. 156. 
Covert-baron. I. 442. 

Coverture, I. 442. | 

Councils of the king. I. 227. 

Counſel. III. 26. | 

- - - -, aQtion againſt. III. 164. 

- - - - for priſoners. IV. 349. 

- --- -, king's. III. 27. 

- - - -, When ſilenced. III. 29. 

Count. I. 116. 398. | 

- - - In declarat on. IH. 293. 295. 
Counterfeiting the king's coin. IV. 84. 88. 
ſeals. IV. 83. 89. 


Counterpart. II. 296. 

Country, trial by the. III. 349. IV. 342. 

County. I. 116. IV. 404. lg 

- -,- - court. I. 377. IN. 35. IV. 404. 
407+ 409. 413. 415. 417. 434- | 

— — of Middleſex. III. 82. 

palatine. I. 116. IV. 424. 

Court. I. 267. III. 23. IV. 255. 407. 

- baron. * III. 33. iv. 404. 

- -.chriftian, III. 64. 

- hand. III. 323. 

- = leet, IV. 270. 404. 417. 

- - martial. I. 414. 

„ power to erect. I. 267, HI. 24. 


Courts, profits of, I. 289. 


Craven. III. 340. IV. 342. a 
Credible witneſs. III. 370. 

Crimes. IV. 1, 2. 5. 

Criminal converſation. III. 139. 

- - - - law. IV. 2. 


Croſs bill. III. 448. 
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Croſs cauſes. III. 4314. 

- - - remainder. II. 381. 

- - -, ſign of, in deeds. II. 30g. 

Comm els of the. I. 191. IV. 406. 
office. IV. 2632. 304. 
- - - - pleas of the, IV. 3. 
Cucking-ſtool. IV. 169. 

Cui ante divortium, writ of. III. 183. 

Cui in vita, writ of. III. 183. 


Cul. prit. IV. 333. 
Curate. I. 


- - 5 his foley. 955 P- 
Curator of infants, c. I. 460. 

Curatores viarum. 10 3 ; 8. | 

Curfeu. IV. 412. 418. 

Curialitas. II. 126. 

Curſing. IV. 59. | 

— tenant by. II. 126. 

Cuſtody. of idiots. and lunatics, I. 303. III. 
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= temporalties. I. 282. n 
Cuſtom. 1 263. 2. 
| II. 365. 


aſſurances 
- - - - dower by. . 132. 

— -, general. I. 68. 73. 

- - - -, heriot. II. 422. 

- > - - of London, how tried. III. 334. 
*: 4 particglar. I. 74. 
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Cuſtoms on merchandize. L 313. 
Cuftes rotulorum. I. 349.. IV. 269. 
Cutpurſes. IV. 241. 


Dama e to things nal. III. 152. 
Bank B apes 


Damages, II. 438. 

Dane lage. I. 65. IV. e 
Darrein preſentment, aſſiſe of. III. 245. 
Date of a deed. II. 304. i. iii. xii. iii. 
Day in bank, III. 277. 

- - - court. III. 316. 

- - of. grace. III. 278. 

De bene eſſe. III. 383. 

De la plus belle, foes. II. 1 32. 

Deacon. I. 388. 

Dead man's part. II. * 

Deadly feud. IV. 24 

Deaf, dumb, and blind, I. 304. II. 497. 
Dean and chapter. I. 382, 


. public. I. 3 7 


| Defeazance, deed of. 
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Deanry, rural 

Death, appeal of. IV. 310. 

- - -, civil. I. 13a. b 

— - -, judgment of. IV. iv. _ 
Debet et detinet, action in. III. 1 55. 

Debt. II. 464. III. 53. 
„action of. III. 154, xiii. 
„„ „on amercement. III. 1 59. 
—— 22 by-law. III. 1 i 
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* III. 1 59. 
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Debtee executor. 


| Debts, refuſing to diſcover. his effects. IV. 


15 
Debts, priority of. U. 511. 
Deceit, action of. III. 


16 
„ on hoe. 1 in nature of, 
III. 166. 


Decennary. E 114. IV. 249, 


Deception of the king in his grants; I. 
Decifive oath. II. 342. | 825 
Declaration. III. 293. vii. x. xxi. 
Declaratory part of a law. I. 54. 

- - -.- - --{tatute, I. 86. 


Declinatory plea. IV. 327. 359. 


Decree in equity. III. 481. 
Decretals. I. 2 a 


Decretum Gratiani, I. 82. 
Dedimus 4 II. 35 1. III. 449%. 


Deed. 

Deed-poll. 1 296. 

Deeds, ſtealing of. IV. 234. 
Deerſtealing, IV. 235. 


„ in diſguiſe, IV. 144. 
Default, judgment by. III. 296. 395. 
327. 342. 
2 challenge propter. III. 362. IV. 
34 
Defence. II. xvii, III. 296. iii. v. x. xxii. 
Defendant. III. 25. 
Defenſive allegation... LIL 100, 
Deforcement, III. 172. 
Deforciant. II. 350. xv. xvi. III. 174. 
Definitive ſentence, III. 11. 
Degradation of peers. I. 4 405 5 
Degrees, conferred by the archbiſhop. I. 381. 
- - in writs of entry. III. 181. 
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Dehors, matter. III. 387. IV. 383. 

Delay of the law. III. 423. 

Delegates, court of. III. 66. 69. 

— — - „in academical cauſes, 
III. 85. 

8 challenge propter. III. 363. IV. 
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* of a deed, II. 306. iii. Xii. xiti. 
Demand of lands. II. viii. 
Demandant and tenant. II. xviii. 
Demeſne lands. II. go. 

Demeſnes of the crown, I. 286. 
Demi-mark, tender of. III. v. 
Demiſe of the crown. I. 188. 249. 
Demi-vills. I. 114. 

Democracy. I. 49. 

Demurrer. III. 314. xxiii. 


- - - - - book. II. 17. 
—— - - in equity. III. 446. 
- - - - - to evidence. III. 373. 


- - - - - indictment. IV. 327. 
Denial of rent. III. 170. 

Denizen. I. 374. II. 249. 

Deodand. I. 300. 

Departure in pleadi N III. yo 
Depopulatio agrorum. 

Depoſitions. III. 383. 

— — in chaneery. III. 449. 
533 — eccleſiaſtical courts. Ul. 100. 
Deprivation. I. 393. Yo 
Dereli& lands. II. 261. 

Dereliction of property. II. g. 

Derivative conveyances. II. 324. 
Deſcender, writ of formedon in. HI. 192. 
Deſcent of lands. II. 201. IV. 406. 414. 
- - - dhe crown. I. 193. IV. 406. 
- - - 2-2 - — wo -, collateral. J. 4.60 
—c vows - - - »» lineal. I. 193. 

- - „ rules of. I. 208. 

- — -— -, table of. II, 240. 

Defertion. IV. 101, 

Detainer, forcible. III. 179. IV. 147. 
- - - - -, unlawful. III. 150. 
Determinable freehold. II. 121. 
Determination of will. II. 146. 

Detinue, action of. III. 151. 
Devaſtation. II. 508. 

Deviſe. II. 373. IV. 423. 

Deviſee, liable to debts of deviſor. II. 378. 
Die, eat fine. III. 316. 399. 

Diet, exceſs in. IV. 171. 

Diets. I. 147. 

Digeſts. I. 81. 

| Dignity of the king. I. 241. 

Dignities. II. 37. 
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Ditapidations. III. gr. 

Dilatory pleas. III. 301. 
Diminiſhing the coin. IV. go. 
Diminution of record, IV. 383. 
Dioceſe. I. 110. 

Direct prerogatives. I. 239- 
Directory part of a law. I. 55 
Diſabilities. IV. 370. 
Diſability, plea to. III. 307. 
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Diſmembeing, Puriifhment by. IV. 370. 

Diſmiſſion of bill in equity. HI. 451. 

Diſorderly houſes. IV. 168. 

perſons. IV. 170. 

Diſparagement. II. 70. 

Diſpenſation from the king. II. 70. 
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Diſſection of murderers. IV. 202. 370. iv. 


Diſſeiſin. I. 195. 169. 
- - - - at the party's election. III. 170, 
171. 


- - - -, warranty commencing by. II. 3 


— 2 8 III. 183. 
Diſſenters, proteſtant 
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Diſſolution of parliament. i 187, 
Diſtreſs. HI. 6, 7. 
- - - - exceſfive. III. 12. 
- - - - illegal, for crown debts. IV. 416. 
- - - - infinite. III. 231. 280. IV. 313. 
- - - -, fale of. II. 14. 
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Hedge-bote. I. 35. 
Hedge-ſtealing. IV. 233. 
Heir,-IL 201. | 
- - - apparent and preſumptive. II. 208. 
Heireſs, ſtealing of. IV. 208. 
Heir-looms. II. 427. 
Helping to ſtolen goods for reward. IV. 132. 
Hengham, III. 408. IV. 420. | 
Henry I, his laws. IV. 413. 
Heptarchy, Saxon. IV. 403. 
Heraldry. III. 105g. 
Heralds. III. 10g. 
- - - - books. tt. 105. 
Hereditaments, II. 17. 
Hereditary right. I. 191. 
Hereſy. IV. 44. 
Heretable juriſdictions. II. 77. 
Heretochs. I. 397. 408. IV. 406. 
Heriots, II. 97. 422. 
'- - - -, ſeiſing of. III. 15. 
Hermogenian code. I. 81. 
High commiſſion court. III. 67. IV. 42. 

426. 430. / 
- - = conſtable. I. 355. | 

| of England. I. 35 5. IV. 265. 


2222 - - „ his court. III. 
68. IV. 264. 

- - - miſdemeſnors. IV. 121. 

- - - Reward of Great Britain, his court. 
IV. 258. 

5 „„ % „% „„ — in parlia- 
ment. IV. 257. 260. 

— 2 ——ͥ - Oxford, his court. IV. 274. 

- - - treaſon. IV. 75. 

2 <-- „ trials in. IV. 345. 433. 

Highways. I. 357. II. 35. 

- = - =» „ annoyances in. IV. 167. 

- - - - -, robbery in or near. IV. 243. 

Hiring. II. 454. | 

Hiſtory of the law. IV. 400. 

Hogs, keeping them in towns. IV. 167. 

Holding over. II. 151. 210, 211. 

Homage. II. 53. 

- - - aunceſtrel. II. zoo. | 

by biſhops. I. 379. IV. 414. 

- - liege. I. 367. 

of a court baron. II. 91. 


—— *. I. 367. 
Homicide. IV. 177. ba 


— „„ - 2. 2 
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Homine replegiando, writ de. III. 129. 
Honorary feuds. II. 56. 215. 
Honoris reſpectum, challenge propter. III. 
261. IV. 346. 
Honour, court of. III. 104. 
- - - - of a peer. I. 402. 
- - - -, or dignity. I. 271. 
ſeignory. II. 91. 
Hop- binds, . IV « 245. 
Horſe- races. IV. 173. 
Horſes, fale of. II. 450. 
Hoſpitals, I. 471. 474- 
* - =», their viſitors. I. 482. 
otchpot. II. 190. 517. 
1 * IV. 223. 
- - =, larciny from. IV. 240. 
Houſe-bote. II. 35. 
Houſe-tax. I. 323. 
Hue and cry. IV. 290. 
Hundred. I. 115. IV. 404. 
- - 5 action againſt, for robbery, &c, 
III. 160. IV. 244. 290. 
Hundred-court. III. 34. IV. 404. | 
Hundredors, challenge for defect of. III. 


Hunger. IV. 31. 

Hunting. III. 213. 

- - - by inferior tradeſmen. III. 215. 
401. 

„ - night or in diſguiſe. IV. 144. 

Hurdle. IV. 92. 370. | 

Huſband and wife. I. 433- IV. 28. 

- - = -, injuries to. III. 139. 

Huſtings, court of, in London. III. 80. 

Hydage. I. 310. 

Hypotheca, II. 159. 
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Jactitation of marriage. III. 93. 
Identity of perſon. IV. 389. 
Idiot. I. 302. II. 291. IV. 24. 
- - -, cognizance of. III. 427. 
- - +, inſpeCtion of, III. 332. 
- - -, marriage of. I. 438. 
Idiota inquirendo, writ de. I. 103. 
Idleneſs. IV. 4 
Jeofails. III. 406. IV. 369. IV. 432. 
Jerſey, iſland of. I. 106. 
Fetſam. I. 292. III. 106. 
Jews. I. 375. IV. 365. 
- - -, Children of. I. 449. 
Ignominious puniſhments, IV. 370. 
Jenoramus. IV. 301. 

| Ignorance, 
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Indictment. IV. 2 
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Ignorance, IV. 25. 
lilegal conditions. II, 156. 
Imagining the kirę death. IV. 76. 
Imbezzling king's armour or ſtores. IV.ro1, 
- -- public money. IV. 121. 
2 * records. IV. 128. — — 
Immediate deſcent. II. 226. N 
- - - ſtates of the empire. II. 60 
Imparlance. II. ix. III. 298. xxii. 
Impeachment in parliament. IV. 256. 
- == - - - - of waſte, II. 283. v. 
Imperial chamber, III. 39. 
- - - - conſtitutions. I. 80. 
- - - - crown and dignity. I. 242, 
Impediments of marriage. I. 434. 
Implication, II. 381. 
Implied condition. II. 152. 
- - „ contract. II. 443. HI. 158. 
+ - - - malice. IV. 200. 
- - - - warranty. II. 300, | 
Importing agn#s dei, croſſes, &e. IV. 145. 
counterfeit money. IV. 84. 89. 
Impoſũ ble condition. II. 156. 
Impoſtures, religious. IV. 61. 
Impotency. I. 434. c 
Impotentiae, property ratione. I. 394. 
Impreſſing ſeamen. I. 418. 
Impriſonment. I. 134. 136. IV. 370. 429. 
beyond ſea. I. 137. IV. 116. 
2 - » falſe. YL 127. IV. 218. 
Improper feuds. II. 58. 
Impropriations. I. 386. 
Incapacities. IV. 370. 
Incendiaries. IV. 220. 
Inceſt. IV. 64. 
Inchantment. IV. 60. 
Incidental prerogatives. I. 240. 
Incomplete judgments, III. 397. | 
Incorporation, power of. I. 472. 474. 
Incorporeal hereditaments, II. 20. 
Incorrigible roguery. IV. 170. 
Incumbent. I. 392. - 
Incumbrances, covenant againſt, II. x, 
Indebitatus aſumpfit. TH. 154. 
Indefeaſible right to the throne. I. 195. 
Indentures, II. 295, 

of a fine. II. 351. xv. 
Indicadit, writ of, III. 91. . 
Indictable, what. IV. 218, 
ii. 
22 „copy of. III. 126. IV. 345. 
Individuals, offences againſt. IV. 176. 
Indorſement of bills and notes. II. 468. 

IV. 434 | 
Induction to a benefiee. I. 391. II. 312. 
IV. 106. 
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nduſtriam, property 


Inſtitutes of Juſtinian. I. 81. 
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II. 391. 
Infamous witneſs, III. 370. 

Infant. I. 463. II. 292. 497. IV. 23. 
carnal knowlege of. IV. 212. 
cognizance of, III. 427. 

evidence by. IV. 214. 
inſpection of. III. 332. 

in ventre ſa mere. I. 129, 130. 
„privileges and diſabilities of. I, 


464. 
Infeodations of tithes, II. 27. 
Influence on elections to parliament. I.178, 
Information, compounding of. IV. 1 35. 
—— - criminal, IV. 303. 422.429, 
33232323 - 6x officio, III. 427. IV. 304. 
eoolodss - for charities. III. 427. 
—— - in crown office. IV, 304. 


— —ũ—ꝓhʒ́ + - o © .” - - eccleſiaſtical courts, III. 
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—— - - - exchequer. III. 261, 

— —U— nature of uo warranto. IV. 
304. 434 th 

23232 rem. III. 263. 

— - of ſuperſtitious uſes. III. 428. 

Informer, common, II. 437. II. 160, IV. 


304. ä 
Infortunium, homitide per. IV. 182. 
Inheritable blood. II. 246. 
Inheritance. II. 11. 201. 5 
8 „canons of, I. 208. 
22 -, eſtates of. II. 104. 
Initiate, tenant by curteſy. II. 127. 
Injunction in equity. III. 443. 
Injuries, civil. HI. 3. 
- - - + + With and without force. II. 118. 
Inland bill of exchange. II. 467. 
Inmates, IV. 168. 
Inn of court and chancery. I. 23. 25. 
Innkeeper, action againſt, III. 164. 
Inns, diſorderly. IV. 168. 
Innuendo. III. 126. | 
Inofficious teſtament. I. 448. II. 50 
Inqueſt of office. III. 258. IV. 298. 417. 
Inguiſitio poſt mortem. II. 68. III. 2585. 
Inſidiatis viarum. IV. 366. 
Inſimul computaſſent. III. 126. 
Inſolvency, act of. II. 484. | 
Inſolvent debtors, II. 484. III. 416. 
Inſpection, trial by, III. 331. 
Inſtallment, II. 318. 
Inſtanter, trial. IV. 389. v. 


Inſtitution to a beneſice. I. 390. I. 23. 
IV. 106. — 

Inſurance. II. 460. III. 74 IV. 434+ 
Interdictum. 


—— —— . — 
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Interdictum. III. 442. 
Intereſſe Termini. II. 134. 
Intereſt of money. II. 455. 
- - - - on bankrupt's debts. II. 488. 
- - - - - legacies, II. 514. 
- =- - - or no intereſt, inſurance. Il, 461. 
Intereſted witneſs, III. 370. 
Interlineation in a deed, II. 308. 
Interlocutory decree in eccleſiaſtical courts. 
III. 101. 
— — = - chancery. III. 452. 
— — judgment. III. 448. 
Interpleader, bill of. III. 448. 
Interpretation of laws. I. 58. 
Interregnum. I. 196. 249. 
Interrogatories, examination on. III. 38 3. 
438. IV. 283. 
— — - in chancery. IV. 449. 
Inteſtacy. II. 494. 
Inteſtates, their debts and effects. IV. 418. 
21. 
118 information of. III. 261. 
— on freehold. III. 169. 
— , writ of, III. 183. 
Inventory of deceaſed's effects. II. 510. - 
Inveſtiture. I. 209. 


---- - iſſue. III. 315. x. IV. 334. iii. 
nn: in 155 II. 180. 

22 * things perſonal. II. 399. 
Joint-tenant, king cannot be. II. 409. 
Jointure. II. 137. 180. v. 

Ireland. I. 99. 

Iron, ſtealing. IV. 233. 

Irons to ſecure priſoners. IV. 297. 317. 
Iſlands, II. 261, 

Iſſuable terms. III. 353. 

Iſſue at law. III. 313, 314- 

- - -, Collateral. IV. 389. v. 

- - - feigned. III. 452, 

- - - In criminal caſes. Ra 333+ Ul, v. 

- = = - equity. III. 44 | 
- - =, joinder of. Hi. . x. IV. 334. ĩii. 
= - -, tender of. III. 312. 

Itinerant courts, IV. 404. W. 

- - - - juſtices. III. 57 IV. 415. 
Judges. I. 267. III. 25. IV. 433. 
= - - -, aſſaulting them. IV. 15. 
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Judges, how counſel for priſoners. IV,349. 

- - - -, killing them. IV. 84. 

- - - -, their commiſſions. I. 267. 

- - - -, threatening or reproaching them. 
IV. 126. 

Judgment. II. xix. III. 395. v. vi. xii, xxiv. 
xxvi. 

—— =- -, action on. III. 58. 139. 421. 

- - - in criminal caſes. IV. 368. iv. 

- - „ property by, II. 436. 

- - - -, relieved againſt in equity, III. 
437+ i 

Judices ordinarii. III. 315. 

Judicial power. I. 267. 269. 

- - - - Writs, III. 282. 

Judicium Dei. IV. 336. 

- - = = - parium, III. 350. 

Jure divino right to the throne. I. 191. 

—U—U—U— 2 tithes. II. 25. 

Jure, king de. I. 204. IV. 77. 

Juris utrum, writ of. III. 25 2. 


Juriſdiction, encroachment of. III. 111. 


— — of courts, ſettled by Edw. I. 
IV. 418, 419. 
— -- - „ plea to. III. 301. IV. 327. 


Jurors, fining or impriſoning. IV. 354. 
Jury, trial by. III. 349. IV. 342. 407. 434- 
Jus accreſcendi. II. 184. v. 

- - ad rem. II. 312. 

- duplicatum. II. 199. 

- fiduciarium, II. 328. 

in re. II. 312. 

- legitimum. II. 328. 

- patronatus, III. 246. 

- - precarium. II. 328. 

Juſtice, free courſe of. I. 141. 

- - - -, homicidein advancement of. IV. 17 79. 
- - - -, king the fountain of. I. 266. 

- - - -, neglet or refuſal of. III. 109. 

- - - -, offences againſt. IV. 128. 
Juſtice-ſcat, court of. III. 72, 

Tuſfticies, writ of. III. 36. 

Juſtifiable homicide. IV. 178. 
Juſtification, ſpecial. III. 306. 

Jultitying bail. III. 291. 


K. 
Keeper, lord. III. 47. 


Kidnapping. IV. 219. 


Kindred, how numerous. II. 205. 

King. I. 190. 

- - - can do no yg: I. 246. III. 254. 
IV. 32. 


King, 
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King, compaſſing or men his . Enight-ſervice, II. 62. 
IV. 


76. 
- - „ his councils, I. 227. 
——ñ—ÿk © -- counſel. UL. 27. 
boos courts, cantempts againſt, IV. 
1806. 3245 N 
- - - - - dignity. I. 241. 
-,- - - - duties. I. 226. . 
-,'., os. . enemies, adhering to. Iv. 82. 
—— - ec government, contempts againſt, 
TV. 123. „ 
- - - - - grants. II. 346. 
> - - - - money, counterfeiting. IV. 84. 
—— - © palaces, contempts againſt, IV. 
124. | | 
s & © perfection. I. 246. 


> = 68.4 perpetuity. I. 249. 


—— » - perſon, contempts againſt, IV. 
22 pleaſure, how underſtood. IV. 


- -, - - power. I. 250. 

a> «.-'- prerogative. I. 237. 

- - - = - = - - - -, contempts againſt. 
IV. 122. 

- - 4 av wt>cel. 02 fclonics againſt. IV. 


98. 


- - - - - - - in debts, judgments, 


and executions. III. 420. 


> - - - revenue, extraordinary. I. 306. 


—U— , ordinary. I. 281. 
- - - - - royal family. I. 219. 

» cos ſeals. II. 346, 347-, III. 47. 
. 0 counterfeiting, IV. 83.89 
„„ „ „ oo. 35 350. 
—— ſovereignty. I. 241. 
—— title. I. 190. 

- - - - „ contempts againft. IV.123. 
— - - ubiquity. I. 270. 

- - -, injuries to or by. III. 254. 

- - -, levying war againſt. IV. 81. 

- - -, refuſal to adviſe or aſſiſt him. IV. 
323% 

King's bench, court of. III. 41. IV. 262. 


- - - - - - -, juſticesof, „ „ 


Knight bachelor. I. 404. 
= - - - banneret. I. 401. 
- - of the bath. I. 404. 


 » '- «» er. 


-.c & <a. ſhire, his electors. I. 172. 
- - - - to be returned on a lord's Jury. III. 


 Kniohrs-ſee. I. 405. 409. II. 62, 


Knighthood. II. 69. IV. 432. 


L. : 
Labour, foundation of roperty. U. 0 
- - - -, hard. 3 
Labourers. I. 406. 426. 
Laches. I. 247. 
- - - - of infant. I. 465. 
Laęſae majeftatis, crimen. IV. 75. da 
Laeſfone dei, ſuit pro. III. 52. ä 
Laity. I. 396. 
Lancaſter, county palatine of. I. 116. 
— — — — — it's courts, 


—— , duchy of, its n. III. 0 
Lands. Il. 16,17. 
- - - -, property in. II. 7. 

Land- tax. o8. IV. 416. 

Lapſe. II. ao; IV. 106. 

Lapſed legacy. II. 513. 

Larciny. IV. 229. 

- - - -, appeal of. IV. 310. 

„ compound. IV. 2 

- - - - from the houſe. ' 240. 

— — - perſon. IV. * 

- -, grand. IV. 229. - 

- -, mixed. IV. 240. 

- -, only of things perſonal. IV. 232. 


U 


-, petit, IV. 229. 
„ ſimple. IV. 230. 


IÞ 1 "2 146. 
- Latitat, writ of, III. 286. xvi. 


Law. I. 3. 

- - -, amendment at ſtatute for. IV. 434. 

- - - and equity, Courts of, how diſtin- 
guiſhed. III. 429. 

- = -z Canon. I. 14. 19. 79. 82. 83. 

- - -, civil. I. 80. 

= = 2 is and canon, authority of. I. 14. 
79. 83. IV. 414, 445. 

„ e 6 rejected by the Eng- 
liſh nobility. I. 19. 


- - -, common. I. 63. 67. 
- - -, divine or revealed. I. 42. 


----- -- - - - -- - offences 1 
IV. 


43. 
- - -, feodal. 1. 44. IV. 417. | 
- - -, french, III. 317. IV. 409. 421. 
- - -, greek, III. 321. 


— = — - - 


. = = -, hiſtory of. IV. 400. 
„ latin. III. 319. IV. 421. 


„ martial. I. 412. IV. 429. 
- - -, merchant. I. 273. IV. 67. 
Law, 


1 N: D 
| Liberty, perſonal, injuries to, III. 127: 


Law, municipal. I. 44. 

of nations. I. 43. 

„ , offences oxainſt, Tv. 66. 

- - - - nature. I. 39. 

- - - - parliament. I. 163. 

- - - fide of the chancery. III. 47. 

— exchequer. Ill, 45. 

- - -, ſtatute, I. 8 

- - -, unwritten, I 63. IV. 4ot. 

- - -, wager of. III. 341. IV. 407. 417. 

- - -, Written, I. 88. 

Lawing of maſtiffs, III. 72. 

Lay corporations. I. 470. 

- - - invettiture of biſhops. I. 378. 

Lazarets, eſcaping from. IV. 162. 

Lead, ſtealing. IV. 233. 

Leading interrogatories. III. 449. 

Leap- year. II. 141. 

Leaſe, II. 317. i. 

- - - - and releaſe. II. 339. ii. 

- - - -» entry, and ouſter, rele to confeſs. 

III. 204. IX. | 

Leet. IV. 270. 404. 417. 

Legactes. II. 512. 

— - = ſubtraRion of. UI. 98. 

Leal eſtates for life. II. 124. 126. 129. 

Legatine conſtitutions. I. 82. 

Legiſlative power. I. 147. | 

Legiſlature, how far LT” able. I. 161. 

Legitimate child. I. 446. 

Lending. II. 454. 

Letter, demanding money, c. IV. 144. 

- -.- - miffive, for cleting a biſhop, 1.379. 

—— es „in chancery. III. 445, 

- - - -, threatening. IV. 144. 

Letters patent. II. 346. 

Levant and couchant, III. 9. 239. 

Levari facias, writ of, III. 417, 

Levitical degrees. I. 435. 

Levying money without conſent of parlia- 
ment. I. 140. | 

- - - - » War againſt the king. IV. 81. 

Lewdneſs, IV. 134 

Lex manifeſta. 3 

—— — IV. 12. > | 

Libel, immoral or illegal. IV. 150. 

- - in eccleſiaſtical courts. I 2 

-.- „ malicious. III. 125. IV. 1 

Liberam legem, loſing. IL 340. 1 

Liberties or franchiſes. II. 37. 

Liberty, civil. I. 6. 1255 

, natural. I. 12 

- - - - of the preſs. IV. 151. 

- - - »-, perſonal, I. 134. 


- - -'- - + » + -, Crimes againſt, IV, 218. 
Vor. IV. ; 


Loll — 2 
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- - political. I. 125. 
| Licencs for marting dot ef 

- - - - from the po 114. 
5 - w © of alienation. H. 72 


.  moremain. . ., | 
350. xiv. 


to agree, in a fine, 
Licenſed curate. I. 1 

Licenſing of books. IV. 152. 432. 
Licentia concordandi. Pte XIV. 


—— « - loguendi. HI, 2 

Liege. I. 367. 2 
Lieutenant, lord. I. 410. 

Life, I. 129. 


- - -, crimes againſt, IV. 177. 


- - -, eſtate for, II. 120. v. 


Ligan. I. 292. III. 106. 
Ligeance. I. 366. 
Light. II. 14. 
- - - houſes. I. 264. 
"I ſum On. III. 73. 
3 I 4 eb : AR 
Limitation of entries and actions. IH. 178. 
188. 192. 196. 250. IV. 429. 
— ==. eſtate. II. 155. 
— ——— „ ſtatntes of. III. 306. 
Limited adminiſtration. II. 506. 
- - + - fee. II. roy. K. LES 
- - - - prope 
Lineal 22 ＋ 203. 
- - deſcent. II. 210. 
---- - of the crown, I. 194. 
Warranty. II. 301. 
11 cutting of. IV. 207, 
iterary property. II. 405. 
1 III. 244 246, 
Littleton, I. 73. 
Liturgy, reviling of, IV. 50, 
Livery in chivalry. II, 68. 
- - - - - deed, II. 315. 


- - - - » - law, II. 316, 


- - » » of ſeiſin. II. 311. i. 

Loans, compulſive. I. 140. IV, 429. 
Local actions. III. 294. 

Locality of trial. III. 384. 

Locks on rivers, deftroying. IV. 144. 
yy it's effects upon 2 and theology. 


I 47. IV. 410. 


London, 4 11 III. 30. 


- = „ cuſtoms of. I. 75, 76. II. 517. 

- - - -, franchiſes of, not forfeitable. III. 
264. IV. 417. | 

- - - -, mayor and aldermen of, their cer- 
tificate. III. 334. 
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- - -, feodal. II. 53. 
el ine fr cours of jubice. m. 
* houſe of, it's attendants. I. 167. 
_ may kill the king's deer. Rope | 
- - ſpiritual. L 155. k 20% 
- - temporal. I. 157. | 

- - triors, IV.-259, 260. 433. 


. 


Lunatics. I. 304. U. ＋ IV. 24. 388. 
- - == -, cognizance of. III. 427. 
- - - - -, marriage of. I. 439. 


Luxury. IV. 170. 
M. 


Madder roots, ſtealing them. IV. 233. 

b be I. 146. 

3 preſſion of. IV. 140. 

———E— 2 „ fubordinate. I. 338. 

=I ſupreme. I. 338. 

Magna ali eligenda, writ de. III. 351. 

carta. I. 127. IV. 416. 418. 

— - =; it's contents. IV. 416, 417. - 

Mainour, III. 7 IV. 303. 

Mainpernors. 128. 

Mainprize, writ of. III. 128. 

Maintenance of baſtards. I. 458. 

>- oo * children. I. 447. 

— — parents. I. 45 SS 

- - - - - - - --ſuits, I. 428. 134. 

- - - - * - wife. I. 442. 

Making law. III. 343. 

Mala in ſe. I. 51 

- - - probibita. I. 57. 

Mal-adminiſtration of government. IV. 121. 

Male preferred to female in deſcents. 7 19˙ 
IE 212. 

line preferred to female. I. 194. 


- - » ſtock preferred to female. II. 234. Fe: 


Malice expreſs. IV. 1 

- > - © iniplied. IV. — | 

- - - - prepenſe. IV. 198. 206. 

Malicious miſchief.” IV. 243. 

-.- - - - proſecution. III. 126. 

Malt-tax. I. 313. 

Man, ifland of. I. 10 

Mandamus, writ of. . 110. 264. IV. 434- 
Mandates royal to the Judges in private 
cauſes. I. 142. IV. 419. a 
Manhood. II. 54. | 

Manor. II. 90. 

Manſion-houſe. IV. 224. 
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Manſlaughter. IV. 191. 


SCue > , conviction of, IV, iv, 

Manſtealing. IV. 219. 

I ſeducing them abroad. Iv. 
I 

Manufactures, encouragement of, IV, 421. 

Manumiſſion of villeins. II. 94. 


Marchers, lords. I. 398. 


Marches. I. 398. 

Mariners, wandring. IV. 165. 

Maritime cauſes. III. 106. 

—— courts. III. 69. 

—— - ſtate. I. 417. 

Mark, ſubſcribed to deeds. II. 30g. 

Market. 1. 274: III. 218. 

- - - -, Clerk of, his court. IV. 272. 

- - - - overt. Il. 449. 

r - - - towns, I. 114. 

Marque and repriſal. I. 258. 

Marqueſſes. I. 397. 

Marriage. I. 433. 

—— , clandeſtine or irregular. I. 439- 
IV. 163. 

- 05 contract, ſuit for. III. 93. 

— - * - „ forcible. IV. 208. 

— - in chivalry. II. 70. IV. 41. 413. 
414. 

© - © ©. - ſocage. II. 8g. 

— - - licences and regiſters, forging or 
— IV. 163. ” & 

- - - - -, property by. I - #33- 

- > = << ettlement. II. 3 64. 

ne it's anti II. 138. 

Marriages, when good. I. 1 : 

Marſhall of the king's bench. III. 42. 
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Marſhalſea, court of. III. 76. IV. 273. 
Martial, courts. I. wh. 3 
- - - - law. I. 412 2 
Maſs books. IV. 115. * 
Maſter and ſervant. I. 423. 
- - - - in chancery. III. 442. 
„ injuries to. III. 141. 
- - - - of the rolls. III. 442. | 
--- - - - - - „ his judicial anthority. 
III. 450. 
Materia prima. III. 322. 
Materna maternis. II. 235. 
Matrimonial cauſes. III. 92. | 
Matrons, jury of. III. 362, IV. 388. 
Maxims. 4 68. | 
Mayhem. I. 130. III. 121. IV. 205, 
. 


Mayhem, appeal of. IV. 
- - - - inſpection of. 
Mayors. IV. 406. 
Meaſures. I. 274. IV. 3 417. 

- - - falſe. IV. 1 

Mediate ſtates of the empire. II. 60. 
— linguae, jury de. III. 360. IV. 166. 
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Mediterranean paſſes, counterfeiting of. IV. 


46. 
Members of parliament. I. 153. 
Memory, time of. II. 31. 
Menaces. III. 120. 
Menial ſervants. I. 425. 
Menſa et tboro, divorce a. I. 440. III. 94. 
Mercen-lage. I. 65. IV. 405. 6 
Merchants, cuſtom of. I. 
- - - - -, foreign. I. 2 
Mercheta. II. 83. 
Mere right. II. 197. 
- - - - - not ali 
Merger. II. 1 7- 
Meſne lords. 
-- - proceſs. 
- - - -» writ of.: III. 
Metaphyſics, their effects upon law and 
theology. II. 58. IV. 410. 
Michel-gemote. I. 147. 
Michel-fynoth. I. 147. | 
Middleſex, bill of. II. 285. viii. 
Migration. II. 7. 
Military cauſes. III. 225 
- - - - - courts. III. 68. 
- - - - - feuds. II. 56. 
- - - - - offences. I. 414. IV. 101. 
- - - - - power of the crown. I. 262. 
- - - -"- ſtate. I. 407. 
- - - - - tenures. I. 287. 
- - - - - teſtament. I. 416. 
Mines. I. 294. 
- - - -, ſealing ore out of. IV. 234. 
Minority, none in the king. I. 248. 
Minors not to ſit in parliament. I. 162. 
Minſtrells. II. 96. 
Miſ- adventure, homicide by. IV. 182. 
Miſchief, malicious. IV. 243. 
Miſdemeſnor. IV. 1. 5. 
Miſe. III. Ww. 
Misfortune. IV. 26. 
Miſnoſmer. III. 302. IV. 328. 
Miſ-pleading, when cured by verdid. III. 


394. 

Miſorifion, W 

of felony. IV. 121. 
- - -- - - - treaſon, IV. 120. 


1 IV. 417. 


gnable. U. 290. 
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Miſtake, IV. 27. 

Miſ-uſer. IL 1 1. 

Mitter le droit. II. 325. 

- - - - Peſtate. II. 324. 

Mittimus. IV. 297. 

Mixed actions. fit. 118. 

- - - - larciny. IV. 240. 

- - - - tithes.- IL. 24. 

Modus decimandi. II. 29. 

Motrda. IV. 194. 

Molliter manus impoſuit. III. 121. 

Monarchy. I. 49. 

Money. I. 276. 

-- - ” bills. I. 170. 183, 184. 

- - - - counterfeiting. V. 84. 88. 

- - - - received to another's uſe, action for. 
III. 162. 

Monk. I. 132. 

Monopolies. IV. 159. 429. 

— — , ſtay of ſuits therein. IV. 115. 

Monſters, Il. 246. 

Monſftrans de EN ___ 

Month. II. 1 — 5 

Monuments. I. 28. 

Mort d anceſtor, aſſiſe of. III. 185. 

Mortgage. II. 157. IV. 435. | 

> ---- i » how conſidered in equity. III. 
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— I. 479. II. 268. IV. 108. 417- 

419. 434+ | 
Mortuaries. II. 425. . 
Mortus vadio, eſtate in. II. 157. 
Mother-church. I. 12. 
Motion in court. III. 304. 
Moveables. II. 384. 
- - - - - -, property in. II. 5. 
Mount, or bank. I. 326. 
Mountebanks. IV. 168. 
Mulier puiſus. II. 248. 
Multiplicity of laws, its original. III. 325. 
Municipal law. I. 44. : 
Murder. I-4 194- 
----- perjury. IV. 138. 1 
> - - - oy L Vi. 4205 
- - ot. oy 8 3 
„ -, When nable. I . 
Murdrum. III. 121. IV. 195. * Aft 
Muta canum. II. 427. Ie af gd; 
Mute, ſtanding. IV. 319. Ws 
— — 5 , advitns 3 it. IV. 706. . 
Mutilation. I. 1.30- III. 121. IV. 207. | 
- - - - - -, puniſhment IV. 370. 
Mutiny-act. 1 14. * ? 
MutuaE Gebe.* IH, gog. > oo = 4 


. 


L112 National 


i 
y 2 
e 
= 
1 % 
IT, 
© 


n exeat regnum. 1.1 


" — 
* 3 * © A 
— OR ING * | 
>». , 
_ = * 
: - 
- - 


t Ni n 


W 


National debt. I. 
Nations, law of, 5 IV TY 
Nativi. II 


Natural li I. 12 

——— "HY 

----- perſons. I. 23. 

Naturalborn ſubjects. I. 366. 377. 

Naturalization. I. 374. 250. 

Nature, crime againſt. IV. 215. 

- - - -, guardian by. I. 46. 

- - - -, law of. I. 39. 

Navigation acts, I. 41. IV. 12 

Navy, articles of. I. 

Ne admittas, writ of. e 

31. 266. IV. 122. 

= - injuſte vexes, writ of. III. 

Nes. IV. 27. 5 

- = - - -» homicide by. A. | 

Negative i in N, L. 478. 

- - - - - of the king. 

Neglect of duty, ation fs, V III. 163. 

Negligence of officers... IV. 140 

Neg eſcape. III. 415. N. 25 
15 127. 425+ H. 40a. 
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New e III. 
- - trial. III. 387. 383. 431. 
News, falſe. IV. 163. p 
Next of kin. II. 224. 
Night, in burglar _ IV. 224. 
Nightwalkers. IV. 289. 
Nibil dicit, judgment by. III. 11. 5 

282. Ax. 


return of, to, writs. 


Nil debet, plea of. III. 30 75 

Nif prius, courts of. 

- = - + juſtices of. M52 IV. 266. 
- - - - », trial at. IIL 383. 

- - - - -, writ of, III. 354> K. 


Nobility. I. 

ow" 0 * . . 1. 157. 

Nocturnal crimes, how bene or reſiſt- 
ed. IV. 180. 


Vu affumpfit. III. 305. 


- (uh. IV:/33 33 


- culpabilis, plea of. III. 30g. IV. 333. 
- - decimande, preſe ripti =. II. 31, 


- ft factum, plea of. 
- eft_ inventus, reren. of. 0. 15 283. xiv. 
xv. Xviii. 
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- -- - »- infra ſex anne. 
- = compos mentis. 1.304. Nee 


Et 


Non obſtante. I. We II. 273. IV. 394. 
= = proſequitur. 

- - ſum informatus, _— by. III. 397, 
Non-claim in fines. II. 25 

—— of infants. I. = 
Nonconformity. IV. 51. 425. 
Nonjuror. IV. 124. 

Non payment of ecclefiaftical dues. III. 89. 
Non-relidence. II. 422, - 

Nonſuit. III. 296. 316. 376. v. 

- - - -, judgment as in caſe of. III. 357, 
Non-uſer. II. 153. 

Northern borders, rapine on. IV. 243. 
Norman — 106 I. 0 IV. 407, 408. 

= «<< = 106 

Noſe, cutting off or fitting. IV. 207. 245. 
Noftrils, ſlitting, puniſhment by. IV. 370. 
Not 3 plea of. III. 30g. x. IV. 322. 


as of «ha. II. 351. xv. 
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—— hand. II. 407. 


Notice in ejectment. III. r vili. 
- - » - of trial. III. 357. 


Novel difſeifin, aſſiſe ot. 187. 


Novels, in the * law. I. 81. 
Nudum 


 Nul diſſeifin, plea — il. 305. II. xviii. 


„ tiel record. III. 331. 


= = fort, plea of. III. 30g. 


Nuncupative wills. I. 500 
Nurture, guardian for, I. 461. 
Nuſance, abatement of. * 


22323233 een. ML. 230. * 
„ common. IV. 167. 


- - - - -, private. III. 216. 
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Oath ex officio. III. 101. 447. 
- - - of the patty. III. 382. 437- 


Oaths to the government, refuſal or negle& 


to take them. 1 IV. 115, 116.123. 
>-- = voluntary and 22 IV. 
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Obedience to parents. I. 452. 


Objects of the laws of England. I. 121. 
Obligation of human laws. I. 57. 
- - = - -, or bond. II. 340. xiii. III. ix. 
———ů ad of proceſs. IV. 129. 

er . IL 3. 8. 258. 400. 

rig t. II. 45. 

" Odio et atia, writ de. III. 128. | 
public, offences againſt. IV. 


102. 
Office 
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1 
Office found, III. 259- 
- - - -, inqueſt of, 258. 
Officers, arreſts by. IV. 289. 
- - „, killing them in executing their 

office. IV. 200. 

- - * of courts, their certificates. III. 
- 5 ＋refuſal to admit. III. 264. 
- - - -, removal of. III. 264. 
Offices. I. 272. II. 36. | 
- - - - and penſions, duty on. I. 325. 
Officio, oath ex. III. 101. W. 
Oleron, laws of. I. 417. IV. 416. 
Opening counſel. III. 366. 
Oppreſſion of crown, how remedied. I.243. 
- - - - - - - magiſtrates. IV. 140. 
Option of the archbiſhop. I. 381. 
Optional writs, III. 274. 
Orchards, robbing of. IV. 233. 
Ordeal, trial by. IV. 336. 407. 8 
Order of ſeſſions. IV. 2 | | 
Orders, holy, I. 388. | 
Original contract of king and people. I. 
233. ; | 
= a * a >  . Wy þ . 4 ſaciety. E 47. 
- - - conveyances. IH. 310. 
- - - of a deed. II. 296. 
- - - proceſs, III. 279. 
- - - - - Writ, III. 272. vii. Aii. 


Orphanage. II. 519. 
Oftium ecclefiae, 4 ad. II. 132. 


_- Overſeers of the poor. I. 359. 
Overt act 2 IV. 79. 86. 350. 

„ market. II. 449. * 

- - -, pound, II. 12. 

Ouſter of chattels real. III. 198. 

- = - - - freehold. III. 167. 


— - - - - -; juſtices of, 
IV. 84. 


O. IV. 334- 


killing them. 
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Pains and penalties, act to inflict. IV. 256. 
Pais, matter in. II. 294. 

- - trial per. III. 349. IV. 342. 

Palace court. III. 15. : 

Palatine counties. I. 116. IV. 424. 


- - - - - =- - -, their courts. III. 78. 
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Parents, Cc, their conſent 
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Pandects. I. 81. 
- - - - - diſcovered. I. 17, 81. 
Panel of jurors. III. 354. IV. 299. 344 
Papal eacroachments, IV. 104. 
- - - proceſs, obedience to. IV. 114. 
Paper book. III. 317. 
- - - credit. II. 466. IV. 434. 
Papirian code. I. 81. 
Papiſts, children of. L. 449. 451. 
- - - -, Incapacities of, II. 257. 293. 
- - - -, laws againſt. II. 54. 87. 425. 
Paramount, lord. II. 59. ga. 
Parapbernalia. IL. 435. 
Paravail, tenant. II. 60. 
Parcels in a conveyance. II. i. ii. iv. 
Parceners. II. 187. | 
Parco facto, writ de. III. 146. 
Pardon. IV. 331. 369. 389. 
- - - - Not pleadable to impeachment. I. 

333. IV. 258. 392. 433. 


Pardoning, prerogative of, I. IV. 390. 
Parent and child. I. 446. Of * | 


- - - -, Injuries to. III. 140. 
Parental power. I. 452. 
to marriage. I. 
437» | 
Pares curtis. II. 54. 
- - 2 trial per. it. 350. 
Pariſh. I. 111. 


Pariſh-clerk, I. 395. 


Park. II. 38. 416. 
Parliament. 


141. 147. IV. 405. 418. 
421. 


at 5 - -, court of the king in. IV. 256. 
260. 

- - - - - -, diſuſe of, IV. 430, 

- - - - - - of France. I. 147. 

- - - - - -, power of. I. 160. 

-- - - - -, ſummons of. I. 150. 

Parliamentum indotum. I. 176. 

Parol conveyances. II. 297. 

- - -, demur of. III. 300. 

- - evidence. III. 369. 

- - - or pleadings. III. 293. 


- Parricide. IV. 202. 


Parſon. I. 38 
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- - - - -, Writ of. II. 189. 


| Partnerſhip, cognizable in equity. III. 437. 


Paſs-ports.. 


— . 0. 
Paſs- ports. I. 260. 
—ͤ—ũꝛ̃ - - — , violation of, IV. 68. 
Paſture, common of. II. 32. 
Patents. II. 346. 
for new inventions. IV. 159. 
- - - - of peerage. I. 40. 
- prec ence. III. 28. 
Patent-rolls. II. 346. 
- - - writs. II. 346. 
Paterna paternis, II. 235. 
Patriam, trial 125 II. 349- IV. 342. 
Patronage. II. 2 
- - - = e of. III. 242. 
Pauper-cauſes. III. 400. 
Pawns. II. 4 415 
Payment of deceaſed's debts. II. 11. 
money into court. 304. 
Peace and war, right of making. I. 257. 
- - „ breach of. IV. 142. 
- - -, commiſſion of. I. 351. IV. 267. 
- - -, conſervation of. I. 349: 
- - -, Juſtices of. I. 349. IV. 267. 279. 
289. 421. 


—— 2 , conviction by. IV. 278. 


- -, offences againſt. IV. 142. 

- - -, ſecurity for. IV. 248. 251. 

- - -, the king's. I. 117. 268. 350. 

Peculatus. IV. 122. 

Peculiars, court of. III 

Pecuniary cauſes, 
II. 88. = 

----- egacies. 2 

Peerage, benefit of, in offences. IV. 360. 

Peereſſes, I. 402. 

Peers, great council of. I. 227, 228. 


- - -, hereditary counſellors of the crown. 


E 

- - -, houſe of. III. 

- - -, pedigrees of. 106. 

- - -, privileges of. I. 401. II. 359- TV. 
* 250. 360. 

- - -, Proteſts of, I. 168. 

- - -, proxies of, I. 168. 

„ trial by, I. 401. IV. 257. 342 

Peine forte et dure. IV. 320. 

Renal ſtatutes. I. 88. IV. 422. 

Penalty of a bond. III. 435. 

Penance, commutation of. IV. 8 217. 
2 

2 a - for ſtanding mute. IV. 320. | 

- - - - » in eccleſiaſtical courts. IV. 105. 
272. 361. | 

Pendente lite, adminiſtration. II. 03. 

Penfion, eccleſiaſtical. I. 281. II. 40. 

6.04078 horas the crown. I. 175. 
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Permiſſive 


in n eeſgkatel courts. 


E X. 


Penſion from foreign princes. IV. 122. 

Penſioners excluded from the houſe of com- 
mons. I. 175. 

People. I. 366, | 

Per et cui, writ of entry in. III. 181. 9 

- - my ct _ ſeiſin. II. 182. 

- = quod. 

- -, writ of airy in. III. 181. 


Peremptory ee IV. 346. 389. - - $ 


- = -- -- mandamus. III. 111. 265. 
— ———— writ. III. 274. 
Perfection of the king. I. 246. 


Perjury- IV. 136. 


- - - - in capital caſes. IV. 138. 196. 
II. 281. 

Pernancy of fits. II. 163. 
Perpetual curate. I. 393. 


; „K 450. the teſtimony of witneſſes. 


450. 

ity of the king. I. 2 

Pe ecution, religious. IV. = 421. 425. 

Perſon, injuries to. III. 119. 

- - - -, larciny from. IV. 241. 

- - - -, offences againſt. IV. 177. 

Perſonal actions. F 2 

— — - .- -, where _ die with the 
paring. III. 302. 

- - aſſets. II. 510. 

MW chattels. 387. 

- - ſecurity. I. 129. 

- - things. II. 384. 

- - = tithes, II. 24. | 

Pahang others. in courts, &c. IV. 128, 

- - - - - roprietors of ſtock. IV. 246. 

Perſons artificial. I. 123. 467. pi. 

- - natural. I. 123. 5 

- - - -, rights of, I. a2. 

Peter-pence. IV. 106. 

Petit jury. III. 351. 

larciny. IV. 229. 


„ ſerjeanty. II. 81. 


- - - ſeſhon. IV. 269. 


- - - treaſon. IV. 75. 203- FD. 

Petition of appeal. 

— —— bankru tey. Ai 480. 
----- right. I. 128. III. 7 Iv. 430. 
Petitioning, right of. I. 143. 147. 
oe. 22 , tumultuous, 1 143. IV. 147. 


Petty bag office. III. 49. 
-,- - conſtables, I. 355˙ 


Pews. II. 428. 


Phyſicians, &c. UI. 12 122. IV. 197. 


- Piepoudre, court of. III. 32. 
Pignus. II. 159. * 


Pillory. IV. 370. Rn > > 
| Piracy, 


N IV. 71. 
Piſcary, common of. II. 34. 
Placemen, excluded from 
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commons. I. 175. IV. 433. 


Plagiarii. IV. 219. 


Plague, 1 8 IV. 161. 


Plaint. III. 273. 
Plaintiff. III. 25. 
Plantations, 


Plants, ſtealin 
Plea, at law. 


r of IV. 245. 


1e 115. 
xviii. III. 301. x. xxii. 


- - - in bar of execution. IV. 389. v. 
6. N 

Tv. 326. iii, 

Pleadings. III. 293. IV. 420. 


Pleas of the crown, III. 40. IV. 2. 417. 
Pleaſure of the king, how underſtood. IV. 


225 equity. III. 
- - - to inditment. 


Plebiſcita. I. 80. 
Pledge. II. 452. 
- - -, eſtates in. II. 157. 


Pledges of appearance. III. 280. vii. xiii. 


battel. III. iv. 
proſecution, II. xiv. xvii. III. 275. 


III. i. iii. vii, viii. xiii. 
Plegii de preſeguendo in replevin. III. 147. 
- - - - retorno habends. | 
Plena probatio. III. 371. 


Plenarty. III. 243. 
Plenum dominium. II. 313. 


Plough- bote. II. 35. 


Pluries habeas corpus. III. 1 35. 


- - - writ. III. 283. xv. 
 Pocket-ſheriffs. I. 342. 


Poiſoning. IV. 196. 


147. 


— 


314. 


Police, offences againſt. IV. 162. 


Policies of inſurance. II. 460. IV. 434. | 
„ court of. III. 74 
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Political liberty. I. . 


Poll, deed. II. 


Polls, challenge to. II. 361. IV. 46s 


Polygamy. I. 436. IV. 163. 


Pane, writ of. III. 34. 195. 280, ii. xiii. 


Poor, I. 359. 


Poor+laws. I. 131. 359. IV. 425. 


Poors-ſettlements. I. 
Pope, his authority, how demoliſhed. IV. Precedence. II. 225. 272. Ul. 105. 
| - - - - - -, patent of. III. 28. | 


62. 


104. 414. 421. 423. 


- - - - - - encroachments. 


417,418. 


IV. 104. 412. 


- - -» reconciliation to. IV. 87. 


Popery. IV. 54. 


4 houſe of 


— - - ſeminaries, education in. I.451.IV. 


maintaining. IV. 115. 
III. 160. 


55.115. 


Popular kon. II. 437. 
Portions, method of raiſing. II. vii. 


Port- reeve. IV. 
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406. 


rting or ſelling. IV. 115. 


Popiſh books, im 
_— - pri, IV. 6. 87.115. 
- - - recuſants, IV. 55. 124. 


Ports.and havens. I. 264. 


. Poſitive proof, III. 371. 
Poſſe comitatus. I. 343. 
93933 „ neglecting to join. IV. 122. 
Poſſeſſion, actual right of. III. 180. 
---- - » apparent right of. III. 177. 179. 


— —— , eſtates in. II. 163. 


> - - - = „ naked. II. 195. III. 177. 
— - = property in. II. 389. 


„ right of. II. 196. 


— = „ Writ of. III. 202. 41 2. xii. 
Poſſeſſory action. II. 198. III. 180. 
Poſſibilities not aſſignable. II. 290. 
Poſt, writ of entry in. III. 182, 
eng Hp? writ of. III. 188. 
Paſtea. 2 xi. 
50. 


Poſt-fine. 


Poſthumous children, II. 169. 


Poſt-man, in the exchequer. III. 28. 


Foſt- office. I. 321. 


Poundage. 1. 3 
Pound- breach. 
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- - „ battery of. III. 142. 

- - - - - embezzling their maſter's goods. 
IV. 230, 231. + 

- - - - -, firing houſes by negligence. I. 
431. IV. 222, 

- - - - -, larciny by. IV. 230. 

maſter when anſwerable for. III. 

153. | x 

- - - - »y retainer of. I. 425. 

Service, feodal. IL 54. 

heriot.. II. 422. 

Scflion, great, of Wales. III. 77. 

- - - - of gaol-delivery, IV. ii, 

----- oyer and terminer. IV. i. 

- » - - - parliament. I. 186, 187. 

- - - -, quarter. IV. 268. 

Set-off. III. 304. IV. 435. i 

Settlement, act of. I. 128. 217. IV. 433. 

Settlements of the poor. I. 362. | 

Several fiſhery. II. 39. 

Severalty, eſtates in. IL 179. 

Severance of jointure. II. 185. 

Severity of puniſhment, IV. 16. 

Sewers, commiſſioners of. III. 73. 

Sextons. I. 395. 

Shepway, court of. III. 79. 

Sheriff. I. 116. 339. IV. * 421. 

Sheriff's court, in London. III. 80. 

—— - - tourn. IV. 270. 404. 417. 

Shifting uſe. II. 335. - 

Shipmoney. IV. 430.1 

Ships in diſtreſs, plundering them. I. 294. 

234. | | | | 

- - -, maliciouſly deſtroying. I. 293. IV, 
244. | | | | 

Shirt. I. 116. 

Shooting at another. IV. 208, 
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Fpeaker of each houſe 
180 


* 


— 
Shop-books. III. 368, 3 
Shrubs, deſtroying of. IV. 245. 
„ ſtealing of. IV. 233. Meh 
Shrowd, ſtealing of. II. 429. IV. 236, 
Si fecerit te ſecurum. III. 274. vii. 
Signet, privy. II. 347. 
Significavit, writ of. III. 102. 
Signing of deeds. II. og. ili, xii. xii. 
Sign-manual. II. 347. 
- - - - - -, forging it. IV. 89. 
Similitude of handwriting. IV. 5 
Simony. I. 389. 393. II. 278. IV. 62. 
Simple contract, debt by. II. 465. 
- - - - larciny, IV. 230. 
Sine-cure. I. 386. 
Single bond. II. 340. 
- - - voucher, II. xvii. 
Sinking-fund. I. 329. 
Six clerks in chancery. III. 443. 
Slander, III. 123. 
Slavery. I. 423. 
Slaves. I. 127. 
Sledge. IV. 92. 370. 
Sluices on rivers, deſtroying. IV. 144. 
Small debts, courts for. 81. IV. 434. 
——tithes. I. 388. 
Smuggling. I. 317. IV. 155. 
Socage. IL 79. IV. 412. 
- - - -, free and common. II. 79. 
- - - -, guardian in. I. 461. 


- - - -, Villein. II. 98. 


Society, it's nature.. L 47. 
Sodomy. IV. 21g. 
Sodor and Man, biſhoprie of. I. 106.111. 
Sokemans. II. 100. | 
Soldiers. I. 407. 

— = —— 163. 

Sole corporations, .- 

Solicitor, III 26. 

- - - - - general. III. 27. 

Son aſſault demeſne. III. 120. 306. 

Sophia, princeſs, heirs of her body. I. 226. 
Sorcery. IV. 60. 

Sovereignty. I. 49, 

of the king. I. 241. 

Soulſcot. II. 425. 
South-ſea fund. I. 328. 


of parliament. I. 


Speaking with proſecutor. IV. 357. 
Special adminiſtration. II. 506. 
- - » - bail. III. 287, xix. 


„ 06 Oo bailiff. I. 345. 


- - » - baſtardy, I. 454; | 
* « - , Caſe, III. 378. bes 
Special. 
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Special demurrer. III. 315. 

- jury. III. 357. 

- matter in evidence. III. 306. 
- occupant. II. 259. 

- plea. III. 115. 

- property. II. 391. 

- ſeſſion. IV. 269. 

- ſtatute. I. 86. 

- tail, II. 113. 

- - - verdiR, III. 377. IV. 354. 
- - - - warrant. IV. 288. 
Specialty, debt by. II. 465. 
Specific legacies. II. 512. 

- - - - relief in equity, III. 438. 
Spiriting away men and children. IV. 219. 
Spiritual corporations. I. 470. 

- - - - courts. III. 61. 
Spiritualties, guardian of. 380. 
Spoliation. III. 91. 

Sponſio judicialis. III. 452. 
Springing uſes. II. 334. 

Squibs. IV. 168. 

Stabbing. IV. 193. 


 Stage-plays. IV. 168. 


Stake driven through the body. IV. 190. 
Stamp duties. I. 323. Is 
Stamping of deeds. II. 297. iti. xii. xii. 
Stamps, forging of. IV. 246. 


Standard of weights and meaſures. I. 274, 


275. IV. 272. | 

Stannary courts. III. 80. | 

Staple commodities. I. 314. 

Starchamber, court of. I. 230. IV. 263. 
422. 426. 430. | 

Starrs. II. 342. IV. 263. 

Stated damages. III. 435. - 


- .- Statute. I. 86. 


- - - -, guardian by. I. 462. 

- - - -, merchant. II. 160. IV. 419. 

- - - -, ſtaple. II. 160 IV. 421. 

* 4 , recognizance in nature of. 


- - - - of the houſhold, his court. III. 76. 
IV. 7 . | 

„ > > 6» univerſity, his court. IV, 
274- 2 | NES 

Stint, common without. II. 34 III 239. 

Stipulatio. III. 291. | . 

Stipulation in the admiralty court, III. 108. 


ng. © 


Stirpes, diſtribution per. I. 517, 
- - - -, ſucceſſion i. II. 217. 
Stocks for puniſhment. IV. 370. 
- - - -, of deſcent, male and female. II. 


234- 8 

Stolen goods, receiving, &c. IV. 132. 

- - - marriages. IV. 209. 

Stoppage. III. 305. 

Stores, imbezzling the king's. IV. 101. 

Strangers to a fine. II. 356. 

Striking in the king's palace, or courts of 
juſtice. IV. 125. 273. 

Study of the law, it's diſcouragements. I. 3 . 


„„ +> „ ules. I. 6. 

5% 33 , reſtrained in London. I. 
24. 

—— -c- - „why neglected in the uni- 


verſities. I. 16. 
Stultifying one's ſelf. II. 291. 
Subjection, civil. IV. 28. 
Subinfeudation. II. g1. . 
Subornation of perjury. IV. 137. 
Subpoena ad A Lg al III. 369. 
- - - - duces tecum. III. 382. 
- - - - In equity, III. 445. 
„65 0 „ it's original. III. 51. 


Subſcription of witneſſes. II. 378. 


Subſcriptions, unlawful. IV. 117. 

Subſequent conditions. II. 154. 

- - - -- evidence, III. 403. 0 

Subſidies, eceleſiaſtical. e Fob 

- - - „ lay. I. 307. 310. IV. 416. 

- = - on exports and imports. I. 315. 

Subtraction of Sen W III. IS 

— ——— legacies. III. 98. | 

- - = - - - - rents and ſervices. III. 230. 

- = -—-- - - tithes. II. 88. 102. 

Succeſſion ab inteſtato. II. 516. g 

— - - to goods and chattels, II. 430. 

— - - - the crown. I. 197. IV. 433. 

Sufferance, eſtate at, II. 150. 

Suffrage, who intitled to. II. 171. 

Suggeſtion for prohibition. III. 113. 

- = - » -, proſecution by, IV. 305, 

Suicide. IV. 189. 

Suit and ſervice. II. 54. 

- - at law. III. 116. 

- in equity. III. 442. 5 

- -, or Witneſſes. III. 295. II. xviii. 

Summary convictions. iv 277. | 

Summoners. III. 279. II. xiv. xvii, III. 
iii. xiii. | 


_ Summons. III. 279. v. | 


- --- - before conviction. IV. 279. 
— - to parliament: I. 149, 150. 
| | Sumptuary 


8 wk. - 
. N 
W 


Sumptuary laws. IV. 170. | 
Sunday, no juridical day. III. 278. 290. 
Superſedeas, writ of. I, 353. ESP 
Superſeding commiſſions of bankrupt. II. 
88. | 
baxerfiitions uſes, information of. III. 428. 
Supplemental bill in equity. III. 448. 
Suppletory oath. III. 371. 
Supplicavit. IV. 250. 
Supplies. I. 307. 
Supremacy. iv 423. 
- - - - ---, oath of. I. 368. 
— — == refuſing it. IV. 115. 
Supreme magiſtrates. I. 146. 
- - - - power. I. 49. 146. 
Surcharge of common. III. 237. 
Surplus of inteſtates' effects. II. 514. 
Sur-rebutter.. III. 310. 
Sur-rejoinder. III. 310. 
Surrender, deed of. II. 326. 
- - - - - of bankrupt. II. 48. 
- = - - = - Copyholds. II. 365. 368. 
Surveyors of highways. I. 357. 
Survivorſhip. II. 183. vii. 
2 ** of things perſonal. II. 399. 
Suſpenſion of habeas corpus act. I. 136. 
Sus. per coll. IV. 396. 
Swans, ſtealing of. IV. 235. 
Swearing, 2 IV. 59. 
'- - - - the peace. IV. 252. 
Sweinmote, court of. III. 72. 
Sycophants. IV. 237. 
Syngrapha. II. 296. 
Synods. I. 279. 
y is 
Tail after poſſibility of iſſue extinct. II. 
124. gh 
- - - female. II. 114. 
- - - general, II. 113. vi, 
- - male. II. 114. 
- - - ſpecial. II. 113. 
- - -, tenant in. II. 112. | 
Taking, felonious. IV. 230. 232. 
- = - -, unlawful. III. 145. 
Tale, or count. III. 293. n 
Tales de circumſtantibus. III. 365. xi. IV. 
8. 
mY - - - - - - - -, writ of. III. 364. 
T alionis lex. IV. 12. 
Talliage. I. 310. IV. 412. 419. 
Tariff. I. 313. : 3 
Taxation by the houſe of commons. I. 169. 
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3 
Taxes. I. 139. 307. IV. 419. 432. 


- - =», their annual amount. I. 331. 
Technical words in indiftments. IV. 402. 


Temporalties of biſhops, their cuſtody, I. ' 


282. IV. 414. 


%% ollhe 7, ata; Pas Pn dF de reſtitution, 


I. 380. IV. 414. 


. Tenant. II. 59. 


- - - - - money. IIL 303. 
* © © - oaths. | 1 368. IV. 124. 


„ plea of, III. 303. 


Tenement. II. 16. 59. 

— - - entailable. II. 113. 
Tenemental lands. II. go, 

Tenendum of a deed. II. 298. i. 
Tenths, eccleſiaſtical. I. 284. IV. 106. 
- - - -, temporal. I. 308. 


Tenure, diſturbance of. III. 242. 


Tenures, antient. II. 59. 

- - - -, modern. II. 78. 

Term in law, eſſoign day of. III. 278. 

22 2 » firſt day of. III. 278. 

— ä—— „original of. III. 275. 

———wũ , returns of. III. 277. 

- - - of years. II. 143. iii. vi. IV. 423. 

7 1 qui praeteriit, writ of entry ad. 
183. 

Termor. it. 142. 


Terre-tenant. II. 91. 328. 


Teſt-act. IV. 57. 432. D 

Teſtament. II. 10. 12. 373. 489. 499. IV. 
417. 423. | 

Teſtamentary cauſes. III. gg. 

- - - - - - guardian. I. 462. II. 88. 


A ASS. juriſdiction in equity, III. 


(DW 2 ſpiritual eourts. 


III. 97. IV. 414. 


Teſtamento annexo, adminiſtration cam. II. | | 


504. a 
Teftatum capias. III. 283. xiv. 
Tejte of writs. III. 274. append. paſſim. 
Teſtes, proof of will per. II. 508. 


= = -, trial per, III. 336. 


Theft, IV. 229. 


„, it's puniſhment. IV. 237. 413. 
Theft-bote. IV. 133. * of , 
Theodoſian code. I. 81. 

Things perſonal. II. 384. 

'- - =. real. II. 16. 


- - - -, Tight of. II. 1. 
Threatening letters, IV. 144. 
| Threats. 
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Threats. IH. 120. 4. 
of acculation, to. extort money. 
IV. 136. 
Timber. II. 281. 


Oy _ ſtealing. TV. 233. 


Tithe E g8 388. II. 24. 
- cognizable in e uity. HW. 437. 

of foreſt land. 48. 

- - - -, Original diſtribution of. I. 334. 

- - - ſubtraction of. III. 88. 102. 

Tithing. I 113. IV. 404. 

Tithingman. I. 114. 406. 

Title of acts of e F. 182 

to lands. 

53 0 — ſalling or buy- 
ing. IV. 135. 

- - - - the crown. IL. 190. 

- - - - things perſonal. H. 400. 

Toleration. IV. 52, 53. 43 3. 

„Tolt, writ of. II. 34 34. d 

Tongue, cutting out Habling. IV. 206,7. 

Tonnage. I. 315. IV. 430. 

Tonſura cleritalis, IV. 360. 

Torts, actions on. III. 117. 

Torture. L. 13 7 320. 


Tourn of the ſheriff, IV. 270. * 
5 pid III 30g. 
3 114. 


Trade. it's progreſs in England. IV. 412, 
17. 421. 424. 427- 4 | 

- XP offences againſt, IV. 154. 

- - -, offenſive, IV. 167. 

- - -, unlawful exerciſe ofi 1 427. IV. 


Traitors. I. 499. IV. 75. 

Tranſitory actions. III 3. * 
Tranſportation. I. 137. IV. 364: 370. 394: 
- - - - - - - -, returning from. IV. 131. 
Traverſe of indiftment. IV. 345. 

- - - offices. III. 260. 

— - - » plea; III. 312. , 
Treaſon, appeal of. IN. 310. 

- - „ high. IV. 75. 421. 

— - -, mifprifion 0 IV. 120. 

- - - -, petit. IV. 75. 203. 

„ trials in. IV. 1 IV. 425. 


Treaſurer, lord high. 44. 56. 

—•—— x 2 © „ killing Mam. IV. 84. 

Treaſure-trove. I. 295. 

83 22 concealment- of; I. 296; 
IV. 121. 


Treaties, * and! Abano. Ii 257. 


E X. 


Trebucket. IV. 162 


Trees, 2 A 245: 


- - », ſealing 
Treſayle. III. 186. 
Tre Daſs, coſts in. III. 401. 
- - - - - on lands. III. 208, 209. 
- - - the caſe, action of. III. 122. 
- - - - - vi et armis, action of. III. 120, 
121. 123. 
Treſpaſſers ab initio. III. 15. 
Trial. III. 330. IV. 336. 407. 
- - -, new. III. 387. IV. 355. 431. 
Triennial elections. I. 199. 433. 
- - - - parliaments. I. 153. 430. 432, 
Trinity, denial of, IV. 50. 
Trinoda neceſſitat. I. 263. 357. II. 102, 
Triors, lords. IV. 3-367 
- - of jurors. "26g. 
Triplicatis. III. 31 o. 
Trithing. I. 116. 
Triverbial days. HY. 424. 
* and converſion, action of. HI. 151. 


BE 33 of. IV. 68. 
—— eonſervators af. IV. 69. 
Truſts, I. 356. v. vi. 


'- - -, Where cognizable. III. 431. 439. 


Tub-man, in the exchequer. III. 28. 

Tumultuous petitioning. I. 143. IV. 147. 

Turbary, common - II. 34. 

Turnips, ſtealing. 

Turnpikes, — L IV. 144. 

Tutor. I. 45 3. 460. 

Twelve tables, laws of. I. 80. 

Two witneſſes, when neceſſary, III. 370. 
IV. 350. 

Tyranny. I. 126. 133. 


V. U. 


Vacancy of the throne. I. 211. 
Vacarius, Roger, I. 18. 
Vacating records. IV. 128. 
Vacations. III. 276. 

Vadium mortuum. II. 157. 

- - - - vioum, II. 157. 


- Vagabonds, IV. 170. 
Vagrante IV. 170. 


I barbouring them. IV. 170. 
Valor benefitiorum. I. 284. 
- - - maritagii. II. 70. 


- Valuable confideration, II. 297. - 
Valvaſors. I. 403. 257 


Vaſal. II. 53. Ubiquity 


— 


Na 
Ubiquity of == king. I. 270. 


Ude right. II 45 
V-nary, beaſts © IT. 41 


Venire fatias, writ of. 352. vi. x, IV. 
313. 344. il. = 

Ventre I 27 writ de. I. 456. 

Venue. 


- - „ when 2 III. 294. 384. 
Verberation. HI. 120. 


Verderors. III. 71, 72. 

Verdict. III. 377. vi. xi. IV. 354. iii. v. 
- - - +, falſe. III. 402. IV. 140. 

Verge of the court. III. 76. 

"= veniſon, and covert, injuries to. III. 


Veſted legacy. II. 513. 

- - - - remainder. II. 168. 

Vetitum namium. III. 148. 

Vicar. I. 387. 

Vicarages, when eſtabliſhed. I. 387. IV. Ron, 
Vicarial tithes. I. 388. 

Vice-admiralty courts. III. 69. 

Vicinage, common becauſe of. II. 33. 
Ficineto, jury de. II. 383. 

Vicontiel writs. III. 238. 

Vidames. I. 403. 

View b Y jurors. III. 298. 358. 

- - of tfrankpledge. IV. 270. 

Vill. I. 114. 

Villein. II. 92. IV. 413. 
- - - - in groſs, II.. 93. 

- - - - regardant, II. 93. 
- - - - ſervices. II. 61, 

- - - - ſocage. II. 98. 
Villenage. II. 90. 92. 

- - - - -, privileged, II. 98. 


- - - - pure. II. 90. 


Villenous judgment. IV. 136. 

Vinculo matrimonii, divorce a. III. 94. 
Viner, Mr, his inftitution. I. 27. 
Violating the queen, Q. IV. 81, 

Violent preſumption, III. 371. 

Virge, tenant by, II. 148. 

Virgin „ a civilian and eanonltt. 1.43. 
Viſcount. 


! 
Viſitation 4.4 of heralds. III. 10. 
Viſitor. I, 47 | 


- - - - of civi corporations. I. 1. „ 
ls. th. bd colleg Cs, L 482. How \ 
— - - hoſpitals I. 482. 


Vifne, III. 294. IV. 

. vadio, eſtate in. 1. 57. | 

Umpire. III. 16 | 
Unanimity 1 aries, pe. NV. 407. 


Uncertainty of the law. III. 325. 
Vor. 


-- 


Uſes. I. 137. 271.327. IV. 420. 422. 423. 
' - = =, Covenant to ſtand ſeiſed to. II. 338. 


IX, x. 
- - -, ſtatute of, II. 332. IV. 423. 
Uſurpation of advowſon. III. 242. 
- -. - - - - - franchiſe or offices. III. 262. * 
Lara maritima. II. 459. | 
ſury. II. 455. I _ * 156. 
Uſus-fruttus. 
Uterinus frater, $A 
Uttering falſe money. IV. 89. 99. 
Vulgaris purgatio. IV. 336. 
W. N | bs 16M *:M 
Wager of battel. = 337. 339+ ili. IV. * 
1 414. * 7 


'- = - - - ſervants, I. 428. | 
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Uncore priſt. III. 303. 
Underlicatt. I. 345. 
Underwood, ſtealing. II. 233. +: 
Union, articles of. I. 96. 4 


« - - - of GreatBritain,. l. 3. IV. 420.433. 
Unities of joint eſtates. II. 180. 
Univerſitates. I. 469. 


Univerſity. I. 471. 15 | WM "mY 
- - - - +, burgeſſes of. I. 174. '.) <0 


- - - - +», Chancellor of, his certificate. III. 
335+ 


- - - - -, courts of, III. 83. IV, 274. 


- - - - -, Tight of, to popiſh advowſons. | A 


III. 251. 
- - - - -, ſtudy of the law in, I. 26. 
Unknown perſons, lareiny from. IV. 236. 
Voir dire, oath of. III. 332. 
Voluntary efeape. III. 4 2 IV. 130. 
- - - - - juriſdition. 
- - - -, - manſlaughter. Iv. ;v3 
- - - - - oaths, IV. 187. 
- - - - - waſte, IL 281. _ 
Vouchee, in recoveries, I. 358. xvii. 
Voucher, III. 299. : + 
in recoveries, II, 358. xvii. ; 


4 —— 4 
* 


- - =, deeds to lead or declare. II. 339. 363. 


e. Hees,. er an. E 
Wagering policies, | 
Wages of members of 888 I. 174. 


Waifs, I. 296. | 3 
Wales. I. 93. IV. 20. 424. I 
» - - +, courts of, III. 77. | . 
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Wales, princeſs of. I. 225. d 


= -- - - = violating her. IV. 81. 
Wandering ſoldiers and mariners. IV. 165. 


Want. IV. 31. 

Wapentakes. I. 115. ' 

War and peace, right of making. I. 257, 

- - -, articles of. I. 415. 

- - -, levying, againſt the king. IV. 81. 

Ward by conſtables, &:c.I. 356. IV. 419. 

Wards and liveries, court of. III. 258. 

Wardſhip in chivalry. II. 67. IV.411.413. 
414. . 

- - - - » copyholds. II. 97. 

— 2 —— Nn II. 88. 10 

Warrant. I. 137. IV. 287. 

Warrantia chartae. III. 229. 

Warranty of chattels perſonal. II. 452. 

- = - - -'- goods fold. III. 165. 

- - - = lands. II. 300. i. xv. xvii. 

Warren, beaſts and fowls of. II. 38. 

- - - -, robbery of. IV. 235. 

- - - - - - - - - -, in diſguiſe. IV. 144. 

Waſte, II. 281. III 223. 

- - », how prevented in equity. III. 438. 

- - -, impeachment of. H. 283. 

- - - lands. II. 14. 11. 

- - „ Writ of. III. 227. 

Watch. I 356. IV. 289. 419. 

Water. II. 14. 18. 

Water-ordeal. IV. 336. 

Ways. II. 35. | iS 

» - - and means, committee of. I. 307. 

- - -, diſturbance of. III. 241. | 


Weights and meaſures. I. 274. IV. 272. 
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: m_— - - - - - - - - falſe. IV. 157. 
Weregild. IV. 188. 308. 406. 

Wells, property in. II. 5. 
Weft-Saxon-lage. I. 65. IV. 405. 
Whales, 1 of. I. 223. 

Wharfs. I. 264. 

Whipping. IV. 370. 

White rents. II. 42. 

Whole blood. II. 227. 

Widow's chamber. II. 518. 

Wife. I. 433. | 

- '- battery of. III. 140. 

Will, defect of. IV. 20. 

- - -, eſtates at. II. 145. 

„ of the lord. II. 95. 147. 

I vitious. IV. 21. 


Wille and teſtaments. II. 10. 12. 373-489. 


499. IV. 417. 423. 
Wincheſter mealurg, I. 274. 


Window tax. I. 323. 
Wine, adulteration of. IV. 162. 
- - - licences. I. 288. 


Witchcraft. IV. 60. 429. 


Withdrawing from allegiance. IV, 87. 
Withernam. III. 129. 148. 413. ; 
Witneſſes. III. 369. 

- - - - - for priſoners. IV. 352. 434. 

- - - - -, tampering with. IV. 126. 

- - - - -, their expenſes. III. 369. IV. 


- - - - -, to deeds. II. 307. 

- = - - - - wills. II. 501. 

— - - — trial by. III. 336. 

« * - - two, where neceſſary. III. 370. 

« 350. | 

Wittena-gemote. I. 148. IV. 405. 

Women, appeals by. IV. 417. 

- - - - children, ſtealing or ſeduction of. 
IV. 209. | 

1 guilty of clergyable felonies. IV. 
362. 

- - .- jury of. HI. 62. IV. 388. 

Woodmote, court of. 71. 

Wood-ſtealing. IV. 233. 

Wool, Cc, tranſporting. IV. 154. 421. 

Words, action for. 123. 

= - - -, coſts in actions for. III. 400. 

= - = -, treaſonable. IV. 79. 

Worthieſt of blood. II. 213. 

Wounding. III. 121. IV. 216. 

Wreck. I. 290. II. 14. III. 106. 

Writ. III. 273. 

- - - Cloſe. II. 346. 

- - - of election to parliament. L. 177. 


- - = = - peerage. I. 400. 


- = patent. II. 346. | 
Writs, forms of. III. 51. 183. 273. IV. 
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Writing of a. deed. II. 297. 
- - - -, treaſon by. IV. 80. 
Writings, ſtealing of, IV. 234. 
Written conveyances. II. 297. 
= - - - evidence. III. 368. 
Wrongs. I. 122, 
= - ©, -g private. III. 2. 
<>; © = public, IV. 1 
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Year and day, in continual claim. III. Year and day, in wrecks, I. 292. 


175. Tear, day, and waſte, II. 252. IV. 378. 
„ 6.0 @ © &.V copyhold forfeiture. II. Yearbooks. I. 72. 

284. a Vears, eſtate for. II. 140. 
6565. IL. 97. Yeomen, I. 406. 

- - - - » - - - fincs. II. 364. York, cuſtom of. II. 517. 
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